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Affidavit of Facts in Support of Post-Conviction Richard T. St. Clair 
Petition 
DOOLITTL 
DOOLITTL 
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(SC) 
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Conviction 
1 /24/2007 HAGERTY Order Reinstating Appeal (SC) Richard T. St. Clair 
HAGERTY Clerk's Record & Reporter's Transcript Due Richard T. St. Clair 
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211 512007 ORDR SOUTHWlC Order denying Motion to reconsider partial fee for Richard T. St. Clair 
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(SC) 
TAWlLLlAMS Objection To Motion To Proceed in Forma Richard T. St. Clair 
Pauperis 
411 012007 MOTN WILLIAMS Motion to Withdraw Motion to Proceed in Forma Richard T. St. Clair 
Pauperis 
411 812007 BNDC HAGERTY Bond Posted - Cash (Receipt 16647 Dated Richard T. St. Clair 
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Clerk's Record on Appeal to the Supreme Court 
Inmate N E ~ ~ ~ I ; R E G O R  y T , ~ T J T S  KELLY 
IDOCNo. 71 661 
Address CCA/PRAIRIE CORRECTIONAL FACILITY 
P.O. BOX 50.0 DA-202 
APPLETON, M'INNESOTA 56268 
Petitioner 
IN TI-E DISTRICT COURT OF THE JUDICIAL, DISTRICT 
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF BONNEVILLE 
1 
i 
GREGORY LOUIS KELLY 7 
) 
Petitioner, ) 
VS. 
) 
STATE OF IDAHO 
7 1 
Respondent. 
PETITION AND AFFIDAVIT 
FOR POST CONVICTiON 
RELIEF 
The Petitioner alleges: 
1. Place of detention if in custody: C C A / ~ ~ A I R I E  CORRECTIONAL FACILITY 
2. Name and location of the Court which imposed judgement/sentence: SEVENTH 
JUDICIAL DISTRICT COURT IDAHO FATJ-AH0 
3. The case number and the offense or offenses for which sentence was imposed: 
(a) Case Number: CR-02-23628 
(b) Offense Convicted: TWO COUNTS CONSPIRACY TO TRAFFIC METHAMPHETAMIN 
4. The date upon which sentence was imposed and the terms of sentence: 
a. Date of Sentence: OCTQBER 2 0 t h 3 1) k 3  
b. Terms of Sentence: COUNTS II,& III 8 YEARS DETERMNATE , 1 2 
YEARS INDETERMNATE FOR TOTAL OF 20 TO RUN CONCURRENTLY. 
I 
PETITION FOR POST CONVICTION RELIEF - 1 
Revised: 10/13/05 
- L  4 
5 .  Check whether a finding of guilty was made after a plea: 
[XI Of guilty [ ] Of not guilty 
6. ' Did you app&l froom the judgment of conviction or the inlposition of sentencec? 
If so, what was the Docket Number of the Appeal? 
. --. 
7. State concisely all the grounds on which you base your application for post 
I 
I 
conviction relief: (Use additional sheets if necessary.) 
( b )  DENIED DUE P R ~ ~ s  
( c  -Ts .WT,F T-N
( d )  DENIED RIGHTS TO A FAIR TRIAL 
8. Prior to this petition, have you filed with respect to this conviction: 
a. Petitions in State or Federal Court for habeas corpus? NO 
b. Any other petitions, motions, or applications in any other court? YES 
c. If you answered yes to a or b above, state the name and court in which each 
petition, motion or application was filed: 
FILED RULE 35 IN THE SEVENTH JUDICIAL DISTRICT 
FILED AN APPEAL TO THE RULE 35 STATE COURT OF 
PETITION FOR POST CONVICTION RELIEF - 2 
Revised: 1011 3/05 
If your application is based upon the failure of counsel to adequately represent you, 
state co~lcisely and in detail what cou~lsel failed to do in representing your interests: 
10. Are you seeking leave to proceed in fonna pauperis, that is, requesting the 
proceeding be at county expense? (If your answer is "yes", you must fill out a 
Motion to Proceed in Fomla Pauperis and supporting affidavit.) 
[x1 Yes [ IN0  
1 1 .  Are you requesting the appointment of counsel to represent you in this case? (If your 
answer is "yes", you must fill out a Motion for the Appointment of Counsel and supporting 
affidavit, as well as a Motion to Proceed In Fornla Pauperis and supporting af'fidavit.) 
[ I yes  @I No 
12. State specifically the relief you seek: 
TO VACATE S E N T E N C E  I M P O S E D  UNDER,  T H E  F I F T H .  S T X T H  AND 
FOZJRTEENTH AMENDMENT OR WHAT' EVER R E T 8 I E F  T H I S  HONORABTOE 
COURT DEEMS A P P R O P m E ,  
PETITION FOR POST CONVICTION RELIEF - 3 
Revised: 10/13/05 
(a) COUNSEL FAILED TO IMPEACH PROSECUTION WITNESSES WITH PRIOR 
INCONSISTENT STATEMENTS. 
(b) COUNSEL FAILED TO SECURE EXPORT ON DRUG USE. 
(c) COUNSEL FAILED TO RETAIN INDEPENDANT FINGER PRINT EXPERT. 
(d) COUNSEL FAILED TO INVESTIGATE POSSIBILITIES OF DISTINGUXSHING 
EXEMPLAR OF DEFENDANT'S VOICE FROM VOICE ON INTERCEPTED TAPE. 
(e) COUNSEL FAILED TO PURSUE ISSUE OF MISTAKEN IDENTITY. 
( f )  COUNSEL-FAILED TO ADEQUATELY INFORM DEFENDANTTHATMERE PRESENCE 
AT THE TIME OF CRIME WERE COMMITTED DID NOT CONSTITUTE THE 
ELEMENTS OF THE OFFENCE. 
(g) COUNSEL FAILED TO INSURE THAT DEFENDANTS MIRANDA RIGHTS WERE 
READ PRIOR TO PSI INVESTIGATION. 
(h) COUNSEL FAILED.TO READ PSI TO DEFENDANT. 
(i) COUNSEL VERBALLY ASSAULTED DEFENDANT AND USED RACIAL COMMENTS 
TOWARDS DEFENDANT. 
(j) COUNSEL COERCED GUILTY PLEA. 
(k) COUNSEL FAILED TO INVESTIGATE ALIBI DEFENSE. 
(1) COUNSEL FAILED TO FILE PRETRIAL MOTIONS TO SUPPRESS. 
(m) COUNSEL FAILED TO FILE NOTICE OF APPEAL. 
SEE SECTION 9 COUNSEL FAILURE TO ADEQUATELY REPRESENT THE INTEREST 
OF DEFENDANT. 
. - 7 
13. This Petition may be accompanied by affidavits in support of the petition. (Fonns 
for this are available.) 
DATED this J Z  day of ucceyv\~cG ,20_o_SC. 
STATE OF q t ~ a c ~ , !  1 
ss 
County of .%* i F 1 
, \ being sworn; deposes and says that the party is the 
Petitioner in the above-entitled appeal and that all statements in this PETITION FOR POST 
CONVlCTION RELIEF are true and correct to the best of his or her knowledge and belief. 
SUBSCRIBED AND SWORN and AFFIRMED to before me this a y  day of 
Z ) ~ c e h \ o t  c , 200  €7. 
PETITION FOR POST CONVICTION RELIEF - 4 
Revised: 1011 3/05 
- -  8 
CERTIFICATE OF MAILING 
I H E ~ E B Y  CERTIFY that on the 2% d a y  of 'ncLewhpr ,2O 05; 1 Jllaijed 
-
n copy of this PETITION FOR POST CONVICTION RELIEF for the purposes of filing with the 
court and of mailing a true and correct copy via prison mail system to the U.S. Inail system to: 
, -  hfl mu I \\P *5 County Prosecuting Attorney 
PETITION FOR POST CONVICTION RELIEF - 5 
Revised: 1011 3/05 
AFFIDAVIT OF FACTS IN SUPPORT OF POST-CONVICTION PETITION 
7Pf' 7 .  . , 
-- R ;(If I /  
STATE OF IDAHO ) 
> ss 
COUNTY OF BONNEVILLE ) 
, being first duly sworn on oath, deposes and says: 
. -7 
SEARCH WARRANT WAS ISSUED. 
( 3 )  THE DWGS WERE FOUND OUTSIDE OF THE APARTBENT COMPLEX. 
( 4 ) M E R E J D O E S N O T E B O T t V E M E N T  IN THE CRIME 
( 5  1 NO DRUGS OR -En CrJRRF-S FnTTNn ON PETTTTnNER- 
( 6 JETTTTnNER WA.SsTRn - 
(7) ALL THE STATE WTTNESSES A T  PRELIMIONARY HEARING BAD A MOTIVE 
FOR TESTIFYING AGAINST THE PETTTTWR- 
( 8  1 THE W m s  r'S)NFTsFm- TESTIMONTES - 
( 9 IWITNRSSRS HAD T-NT -NY - 
( 1 0J STATE WTTNP= AT SENTENf TNC T F S T T F T F U  l2RmT.P  nF PETITIONER 
( 1 1 fiETTTTONER WAS CORC!ERCEn TKC"T PTlEFIl1LIYG GrJTT*TY - 
(121PETTTTnNERWn SENTENCED TO 8-20 YEARS EACH ON TWO COUNTS TO 
AtTN CONrTTRRRN'PT,y- 
(13)PETITIONER FILED RULE 3 5 -  
(14)PETITIONER APPEALED RULE 35 
AFFIDAVIT OF FACTS IN SUPPORT 0- , ,, , -,. . . , , . . , .. . , - , 
Revised: 10/1 3/05 
IF POST rnNVlrTTnN PErTrTnhr I 
Further your affiant sayeth not. 
SUBSCRIBED AND SWORN AND AFFIRMED TO before me this 2 day of 
My Commission Expires: ?',L3j, a 
d 1 /d 
11 
AFFIDAVIT OF FACTS Ih' SUPPORT OF .POST CONVICTION PETITION - 2 
Revised: 1011 3105 
- 
ISSUES PRESENTED ON POST CONVICTION RELIEF 
(1) THE WITNESSES WERE TOLD TO POINT THE FINGER AT THE PETITIONER. 
(2) A WITNESS WAS TOLD IFSHE DIDN'T LIESHE WOULD DO ALL THE TIME. 
(3) THE PROSECUTIONS WITNESSES TESTIFIED AGAINST THE PETITIONER 
IN ORDER TO HAVE CHARGES DROPPED OR REDUCED. 
(4) THERE WAS CONFLICTING STATEMENTS BETWEEN WITNESSES. 
(5) THERE WAS CONFLICTING STATEMENTS BY A WITNESS. 
(6) EXTENCXVE TESTIMONE OF PETITIONER'S UNINVOLVEMENT OF CRIME. 
(7) DEFENENSE COUNSEL FAILED TO IMPEACH TESTIMONY OF WITNESS WITH 
CONFLICTING TESTIMONY. 
(8) DID NOT RECEIVE COPY OF SEARCH WARRENT TO SEE IF WARRENT IN- 
CLUDED NEIGHBORING FIELD AND DID NOT RECEIVE PHOTDS.A$O TYPES, 
( 9 )  TRIAL CONSEL FAILED TO SECURE EXPERT ON DRUG USE. 
(10) TRIAL COUNSEL FAILED TO OBTAIN INDEPENDENT FINGER PRINT EXPERT. 
( 1 1 )  TRIAL COUNSEL FAILED TO SECURE EXPERT ON VOICE/ TAPE EXPERT. 
(12) COUNSEL FAILED TO PURSUE ISSUE OF MISTAKEN INDENTTTY.' 
(13) PETITIONER WAS MERELY PRESENT AT THE RESIDENCE WHILE WARRENT 
WAS SERVED. 
(14) NO DRUGS OR DOCUMENTED CURRENCY WAS FOUND ON PETITIONER. 
(15) WITNESSES WERE NOT RELIBLE. 
(16) PETITIONER DID NOT HAVE HIS MERIANDA RIGHTS READ PRIOR TO P.S.I. 
(17) COUNSEL DID NOT READ P.S.I. WITH PETITIONER. 
(18) P.S.I. WAS INACCURATE. 
(19) GUILTY PLEA WAS CORCERED. . 
(20) COUNSEL USED RACIAL COMENTS. 
(21) GUILTY PLEA WAS NOT INTELLIGENT AND KNOWINGLY. 
(22) COUNSEL LET CASE CONTINUE INSPITE IF HIGH PUBLICITY. 
12 
PAGE ( 1  ) 
ISSUES PRESENTED ON POST CONVICTION RELIEF 
(23) LETTERS OF CHARTER REFERENCE WERE NOT USED. 
(24) WITNESSES WERE NOT CALLED OR CONTACTED. 
(25) COUNSEL FAILED TO INVESTIGATE ALIBIDEFENSE. 
(26) COUNSEL FAILED TO SURPRESS TESTIMONIES AND EVIDENCE. 
(27) COUNSEL FAILED TO OBTAIN EVIDENCE FROM BANK OF AMERICA. 
(28) PETITIONER'NEVER RECEVEDfLETTER'FROM SHAILEE CLAIBORNE FROM 
!R.O.'A. FILE OR FROM-ATTORNEY. 
(29) COUNSEL FAILED TO FILE NOTICE OF APPEAL. 
PAGE qh 
TABLE OF CASES AND AUTHORITIES 
( 1 )  I.C. 18-2604 (3) INTEMADTING A WITNESS. 
(2) UNITED STATES VS. TUCKER, 716 F.2d 576 (9TH CIR. 1083). 
(3) I.C. 18-2605 BRIBING A WITNESS, AS ADDED BY 1972, CH 336 1 
P. 844. 
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P.O. Box 70010 
Boise, Idaho 
1 Defendant [ 1 Petitioner [ ] Plaintiff [ ] pro se 
IN THE DISTRICT COURT OF THE 5~74 fi+h JUDICIAL DISTRICT 
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF '&we\/; I I ~  
\ 
) 
\\Sr \ OJ?CY- , ) CaseNo. c u - 0 t o - \ \ C (  
-vs- 1 AFFIDAVIT OF 
1 Johd ~ ~ ~ . l r  -. 
3 0 x\4q~.\, 
State of Idaho ) 
County of RciS 1 
, After firs1 being duly sworn upon oath, 
deposed and says as follows: 
That I make this affidavit in support of & P G ~ ~ ~  LC, \< \ \q 
AFFIDAVIT OF Page-1 
AFFIDAVIT OF L J o ~ ~  9 e r C c  $ Page-2 
Further your affidant sayeth naught. 
DATED This 3 1 ~ 4  day of ,2005 
n 
- 
Signature V 
SUBSCRIBED AND SWORN to before me this g(sG day of 
9 2005. 
SION EXPIRES 
L 
AFFIDAVIT OF Page-3 
'I' d F 
CASE ASSIGNED TO 
JUDGE RICHARD T. ST.CLAIR 
Inmate nanle GREGORY LOUIS KELLY 
IDOC No. 71 661 
l w  '-9 ;\l;ln: ! 
A J ~ ~ ~ ~ ~ c c A / P R A I R I E c T I o N A L  F CILITY 
P.O. BOX 500 DA-202 
-- 
APPLIE~ON, MINNESOTA 5 6 2 0 8  . 
I'eti tioner 
IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT 
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF BONNEKJIjIIE 
GREGORY TBOIJI S KEL,I,,Y 7 1 
I 1 Case No. 0 b -  t\L( 
Plantiff-Petitioner, 1 
1 h1OTION AND AFFIDAVIT 
VS. 1 FOR FEE WAIVER (PRISONER) 
1 
STATE OF IDAHO 7 1 
Defendant-Respondent. 1 
IMPORTANTNOTICE: Idaho Code j 31-3220A(Z)(c) requires that you serve upon counsel 
for the county sheriffor the departwent of correction, whichever ??lay apply, a copy of this 
motion and affidavit and any other docurnen~sfiled in connection with your request for waiver of 
,fees. You muslfile proof of such service with the court when you file (his affidavit. 
STATEOF M I N N E S O T A  ) 
> ss 
C O L I I I ~ ~  of SWIFT 1 
[XJ Petitioner [ ] Respondent asks to start or defend this case without paying fees, and 
swears under oath: 
1 .  This is an action for (type of case) PETITION FOR POST CONVICTION RELIEF. 
2. I am unable to pay the court costs. I verify that the statements made in this affidavit are 
true and correct. I understand that a false statement in this affidavit is perjury and I could 
MOTION AND AFFIDAVIT FOR FEE WAIVER (PRISONER) 
PAGE 1 
Revised: 101 13/05 
be sent to prison for one (1) to fourteen (14) years. The waiver of payment does not 
prevent the court from later ordering me to pay costs and fees. 
* 
3. I have attached to this affidavit a current statement of my inmate account, certifieil by a 
custodian of inmate accounts, that reflects the activity of the account over my period of 
incarceration or for the last twelve (12) months, whichever is less. I understand that I am 
. - -  
not an indigent prisoner, and will be required to pay all or part of the court fees, if I have 
had any funds in my inmate account during the last twelve (1) months or the period of my 
incarceration, whichever is less. 
Do not leave any items blank. v a n y  item does not apply, write "N/A ". Attach additional 
pages fmore space is needed for uny response. 
IDENTIFICATION AND RESIDENCE: 
Name: G R F . ~ Y  T, I KEJ,J,Y Other Names I have used: N / A  
Address: P R A T R T E C O R R E C T I O N A L T T ~ T T Y  P.O.  BOX 500 APPT,ETQN.MN.  5 6 2 0 8  
How long at that Address; Phone: ( 3 2 0 )  289-2052 
Date and place of birth: 0 2 - 0 4 - 1 9 6 8 LOS A N G E r , A  CA - 
Education completed (years):) 1 I 
Marital Status: [XISingle [ IMamed [ ]Divorced [ ]Widowed [ ]Separated 
ASSETS: 
List all real property (land and buildings) owned or being purchased by you. 
Legal Your 
Address City State Description Value Equity 
MOTION AND AFFIDAVIT FOR FEE WAIVER (PRISONER) 
PAGE 2 
Revised: 10/13/05 
List all other property owned by you and state its value. 
1)escription (provide description for each item) Value 
Notes and Receivables: N / A  
Vehicles: N / A  
. -. 
Bank/Credit Union/Savings/Checking Accounts: N / A  
Stocks/Bonds/Investn-~ents/Certificates of Deposit: N / A  
Trust Funds: N / A  
Retireinent Accounts/IRAs/4OI (k)'s: N / A  
Cash Value Insurance: N /A- 
Sporting Goods/Guns: N / A  
Horses/Livestock/Tack: N / A  
Other (describe) N / A  
EXPENSES: List all of your monthly expenses. 
Expense 
Average 
Monthly Payment 
RentIHouse Payment: N / A  N / A  
MOTION AND AFFIDAVIT FOR FEE WAIVER (PRISONER) 
PAGE 3 
Revised: 10/13/05 
Vehicle I1ayment(s): N'JB 
Credit Cards: (list each account number) N/A 
1,oans: (name of lender and reason for loan) 
ElectricityNatural Gas: N/A 
WaterISewerlTrash N/A 
Phone: N/A 
Groceries: N/A 
Clothing: N/ A 
Auto Fuel: N/A 
Auto Maintenance: N/A 
Home Insurance: N/A 
Auto Insurance: N/A 
Life Insurance: N/A 
Medical Insurance: N/A 
Medical Expense: N/A 
Other: N/A 
NIISCELLANEOUS: 
How much can you borrow? N/A From Whom? N/A 
MOTION AND AFFIDAVIT FOR FEE WAlVER (PRISONER) 
PAGE 4 
Revised: 1011 3/05 
28 
When did you file your last income tax return? I 9 9 3 Amount of Refund? p 7 - 
PEIiSONAL REFERENCES (Thcse persons must be able to verify infornlation provided): 
. 
Name Address Phone Years Known 
M A N N ~  KRT.T.V WALTER, ST. LIVERSIDE, CA. 951 -354-581 2 37 
. . 
ya 3e4 
Signature 
-nmcr K e  
- a  
~ ~ ~ e d / ~ r i d t e h  Nam  '
SUBSCRIBED AND SWORN or AFFIRMED TO before me this a d a y  of 
\ 
My Commission Expires: Fza/.* 
MOTION AND AFFIDAVIT FOR FEE WAIVER (PRISONER) 
PAGE 5 
Revised: 10113/05 
CERTIFICATE OF MAILING 
I IIEREBY CERTIFY That on the @ day of .dcC.cw\nv 
,2003-, I 
Mailed n true and correct copy of the MOTION AND AFFIDAVIT FOR FEE WAIVER 
(PRISONER) via prison mail system to the US Mail system to: 
- 
Signature I - 
MOTION AND AFFIDAVIT FOR FEE WAIVER (PRISONER) 
PAGE 6 
Revised: 1011 3/05 
ACCTSTMT PRAIRIE CORRECTIONAL FACILITY 
* <". 12/30/2005 
Inmate Account Statement #53 
, , . , , ,,> \ \  10: * 
For Account I - From: I0/24/2005 To: 12/'/2003 
Kelly, Gregory L 
Facility ID: 71661ID Location: DA20 1 L 
Type Trans. Date Deposit Source Trans. Nbr Beg. Balance Trans. Total Ending Balance 
10/26/2005 SENDING JURISDICTION 
10/26/2005 
10/26/2005 
10/26/2005 
1 !/Q9/2@05 M.4ILROOM 
1 1/10/2005 SENDING JURISDICTION 
1111 112005 
11/15/2005 
11/15/2005 
11/21/2005 
1 1/25/2005 
1 1/28/2005 MAILROOM 
1 1/29/2005 
11/29/2005 
12/05/2005 
12/12/2005 
12/14/2005 
12/23/2005 
12/27/2005 MAILROOM 
12/27/2005 
12/28/2005 
Beginning Balance For Date Range 
Total Net Transactions For Date Range 
Calculated Ending Balance For Date Range 
Total Records Printed : 2 1 
Page 1 
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lnrnate name GREGORY LOUIS KELLY 
IDOCNo. 71661 
A ~ ~ ~ ~ ~ ~ C C A / E B A - ~ C T I O N A L  FACILITY 
P.0: BOX 500 DA - 3137 6 JAN24 PI :I5 
Petitioner 
IN THE DISTRICT COURT OF TI-IE SEVENTH JUDICIAL DISTRICT 
OF T I E  STATE OF IDAI-10, IN AND FOR THE COUNTY OF BONNEVIIULE 
GREGORY LOUIS @,T,Y , ) 
Petitioner, 
Case No. (C*  Ob- 1)' 
1 ORDER FOR WAIVER 
VS. 1 OF PREPAID FEES 
1 (PRISONER) 
0  ) 
1 
Respondent. 1 
Having reviewed the 
Waiver, 
[ ] THIS COURT ORDERS must be paid. 
[ ] THIS COURT DENIES the waiver because the Court finds the applicant is not an indigent 
prisoner pursuant to Idaho Code $3,@220~. 
City, State, Zip: [ ] Facsimile 
Revised 1011 3/05 33 
BY I 
DANE H. WATKINS, JR. BOP(NE : L  :.; COUNT 'f .- i - i  
Bonneville County Prosecuting Attorney . ,  
Dan Bevilacqua *y r'-f3 -3 ? :A2 
605 N. Capital Avenue 
Idaho Falls, Idaho 83402 
Telephone: (208) 529-1 350 ext. 1348 
Attorney for Respondent 
IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF BONNEVILLE 
GREGORY LOUIS KELLY, 1 
Petitioner, 
VS. 
STATE OF IDAHO, 
) Case No. CV-06- 1 14 
1 
1 ANSWER 
1 
1 
1 
1 
Respondent. ) 
COMES NOW the Respondent, State of Idaho, by and through the Bonneville 
County Prosecutor's Office, and answers Petitioner's Petition for Post Conviction Relief 
as follows: 
1. Answering paragraph 1, Respondent admits. 
2. Answering paragraph 2, Respondent admits. 
3. Answering paragraph 3, Respondent admits. 
4. Answering paragraph 4, Respondent admits. 
5. Answering paragraph 5, Respondent admits. 
6. Answering paragraph 6, Respondent admits. 
7. Answering paragraph 7, Respondent denies. 
8. Respondent is without sufficient information to respond, and therefore 
denies. However, Respondent admits the Petitioner filed Rule 35 motion and 
Appeal regarding Rule 35 motion. 
ANSWER 
9. Answering paragraph 9, Respondent denies. 
10. Paragraph 10 does not require a response and, therefore, none is provided. 
1 1. Paragraph 11 does not require a response and, therefore, none is provided. 
12. Paragraph 12 does not require a response and, therefore, none is provided. 
13. Paragraph 13 does not require a response and, therefore, none is provided. 
11. AFFIRMATIVE DEFENSES 
1. This Petition should be dismissed because it is barred by the Statute of 
Limitations. 
111. ATTORNEY FEES AND COSTS 
Respondent alleges that it is entitled to an award of attorney fees and costs against 
the Petitioner and in favor of Respondent for having to defend this action pursuant to 
Idaho Rule of Civil Procedure 54 and Idaho Code $ 5  12-120, 12-12 1, and 12- 123. 
IV. REQUEST FOR RELIEF 
WHEREFORE, Respondent prays that the Court enter relief as follows: 
1. A judgment against the Petitioner and in favor of the State of Idaho, 
denying Petitioner the relief sought in the Petition for Post Conviction Relief. 
2. Awarding attorney fees and costs incurred by Respondent in defending 
this matter. 
DATED this 3 day of February 2006. 
( d /I-- LC-- 
Dan Bevilacqua 
Deputy Prosecuting Attorne 
ANSWER 
J:\PSTCONV\Kelly, Gregory\Answer.doc 35 
CERTIFICATE OF SERVICE 
I hereby certify that I am a duly licensed attorney in and for the State of Idaho and 
that on the 3 day of February 2006 1 caused to be served a true and correct copy of 
the foregoing ANSWER upon the following person(s): 
Gregory Louis Kelly 
#71661-ID 
Prairie Correctional Facility 
P.O. Box 500, DA 202 
Appleton, Minnesota 56208 
ANSWER 
J:\PSTCONV\Kelly, Gregory\Answer.doc 
. I ,  . [ ; l j 1 4 , , . 1 .  + 
G ce c340p\/ cl. Y; ' \ 71 1 I 
Inmate(s) darnel 
(cb \ 
IDOC# r - I3  0 7 29SL br-I> L i. 9: 57 
?fu'*c;Correctional F&L;\'~~Y 
Housing Unit: QA-?O\ .L  
P.O. BoxS-ijO 
Petitioner ' 
- - 
IN THE DISTRICT COURT OF THE 3~ d e a t h  JUDICIAL DISTMCT 
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF Gnne\ll \ \e i 
* ,  
e tPu\eT 
1 
7 ) CaseNo. C\/-o(,-\\q 
) 
PIEPUI T O S S & ~ S Q ~ ~ \ S ~ ~ ~  Page- 1 

DATED This l d day of Frh,,q ,200 6 
7rtiItie Correctional 
Housing Unit: Q R-ZO\-L 
P.O. Box 500 
IDOC No. 
-uaho ~357o7 
I 
DefendantIAppelIant 
IN THE DISTRICT COURT OF THE 5 F E 1\1 T H JUDICIAL DISTRlCT 
OF THE STATE OF IDAHO, rn AND FOR THE COUNTY OF B o (J N EVILE 
Greuory  L o u i s  Kelly , '1 
1 Case NO. \I AO 6 - I 14 
Appellant, 1 
1 NOTICE OF .APPEAL 
VS. 1 
) 5-kate o f  'ldc\\no 7 ) 
1 
Respondent. 1 
TO: THE ABOVE RESPONDENTS, 5 +a\ e 0.F TA ah 0 
7 
ANDTHEPARTY'SATTORNEYS, Bonne\ , ; / /p .  c o u n k "  Pro 
(2 5 C C L J  tor's 0C.flccr AND THE CLERK OF THE ABOVE ENTITLED 
COURT: 
NOTICE IS HEREBY GIVEN THAT 
appeal(s) against the above named respondent(s) to the Idaho Supreme Court from (the final 
n+s o.C consper icy.  judgment o r  order, (describe it) TN 0 CO ~d 
%h entered i l l  the above-entitled action (proceeding) on the dQ day o f  0 c'.\ b e r 
9 
Z O ~ .  Honorable Judge G re 0 o r v And e rsorpresiding. 
J / 
NOTICE O F  APPEAL - I 
I:~.\izcti: 0 5  01/00 
2. That the party has a right to appeal to the Idaho Supreme Court, and the judgment or 
orders described in paragraph 1 above are appealable orders under and pursuant to Rule 
//(a) I [e-g. (I 1 (c)( 1 )), or (1 2(a))] I.A.R. 
3. A preliminary statement of the issues on appeal which the appellant then intends to 
assert in the appeal; provided, any such list of issues on appeal shall not prevent the appellant 
from asserting other issues on appeal. 
? &  Was +he  ono or able G r e c i o r v  S. Anderson ,  n;s\r;L\ .. 
ohlard s 
J ' 
,,~rl!unt unA 
C 
nce a1vi.n h v  sa;J d i u A q e ?  J 
by a -Fair ctnA impar t ra \  e ;*Age? 
3. nrd + h e  A? 
R, S+L)C.I<; 
4.(a) Is a reporter's transcript requested? ye s - 
(b) The appellant requests the preparation of the following portions of the 
reporter's transcript: 
NOTICE OF APPEAL - 2 
The entire reporter's standard transcript as defined in Rule 25(a), I.A.R. 
The entire reporter's transcript supplemented by the following: 
Voir Dire examination ofjury 
Closing arguments of counsel 
The following reporter's partial transcript: .N/A 
The testimony of witness(es) Y e 
Conferences on requested instructions 
Instructions verbally given by court 
5.  7lle appellant requests the following documents to be included in the clerk's record in 
i~ddition to those automatically included under Rule 28, I.A.R. 
All requested and given jury instructions 
The deposition oE A / / A  
Plaintiffs motion for continuance of trial 
0 I certify: 
(a) That a copy of this notice of appeal has been served on the reporter. 
(b)(l) That the clerk of the district court or administrative agency has been paid the 
estimated fee for preparation of thc reporter's transcript. 
NOTICE OF APPEAL - 3 
(2) That the appellant is exempt from paying the estimated transcript fee because 
- 
~ n c ~ r e e r t c \ e d  a4 ~Aaho Cocr rc \ ;onu \  Cenier  
(c)(l) That the estimated fee for preparation of the clerk or agency's record has been 
paid. 
(2) That the appellant is exempt from paying the estimated fee for the preparation of 
the record because a 0 13 P 1 1 c ~ n  4 . I n A l u e n \  q and a n J 
v 
~ n c u r c e r o $ e d  u t 1dah6 ~ o r r r c )  ;ona\ Cen- Ier  
(d)(l ) That the appellate filing fee has been paid. 
(2) That appellate is exempt from paying the appellate filing fee because i A 9 g en\- 
(e) That service has been made upon all parties required to be served pursuant to Rule 
20. and the attorney general of Idaho pursuant to Section 67-1401(1), Idaho Code. 
L 1 e  200-5. DATED T H I S , ~ L (  day of , 
A --' -
STATE OF IDAHO 1 
) ss 
County of A e) A 
, being sworn, deposes and says: 
That the party is the appeilani in the above-entitled appeal and that all statements in this 
notice of appeal are true and correct to the best of his or her knowledge and belief. 
NOTICE OF APPEAL - 4 
SUBSCRlBED AND SWORN to before me t h i s z q  day of dmhLeT 
j 
20 a. A 
(SEAL) 
CERTIFICATE OF MAILING 
I HEREBY CERTLFY That on the S!L/ day of N O I / C / Y ) ~ R  , 2 0  03, I 
mailed a true and correct copy of the NOTICE OF APPEAL via the U.S. mail system to: 
0 n n eV i \ 1 e County Prosecuting Attorney 
L 0 5  N. C a ~ i f a \  Ave. 
~ A a h o  F u \ \ ~ ~ ~ A a h o  83909 
DEPUTYATTORNEYGENERAL 
CRIMINAL DIVISION 
P.O. Box 83720 
Boise, ID 83720-00 10 
NOTICE OF APPEAL - 5 
IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF BONNEVILLE 
GREGORY LOUIS KELLY, 1 
) CLERK'S CERTIFICATE 
PetitionertAppellant, ) OF APPEAL 
VS. 
1 
) Case No. CV-2006-114 
STATE OF IDAHO, 
) 
) Docket No. 
) 
Respondent. ) 
Appeal from: Seventh Judicial District, Bonneville County 
Honorable Gregory S. Anderson, District Judge, presiding. 
Case number from Court: CV-2006- 1 14 
Order or Judgment appealed from: (An appealable order has not been issued in this case yet) 
Attorney for Appellant: 
Attorney for Respondent: 
Appealed by: 
Appealed against: 
Notice of Appeal Filed: 
Appellate Fee Paid: 
Was District Court Reporter's Transcript requested? 
If so, name of reporter: 
Dated: March 3, 2006 
Gregory Louis Kelly, pro se 
Attorney General's Ofice 
Petitioner 
Respondent 
February 22,2006 
No 
Yes 
Karen Konvalinka 
RONALD LONGMORE 
Clerk of the District Court 
CLERK'S CERTIFICATE OF APPEAL - I 
45 
J.E.S. For: 
Gregory L. Kelly 
# 71661 CCA/PCF DA-201-L 
P-0- BOX, 500 
Appleton, MN. 56208 
Defendant - Pro se 
IN THE DISTRICT COURT IF THE SEVENTH JUDICIAL DISTRICT 
FOR THE STATE IF IDAHO, IN AND FOR THE COUNTY OF BONNEVILLE 
STATE OF IDAHO, 
Plaintiff, 
VS . 
GREGORY L- KELLY1 
Defendant . 
i 
( cJ-06- I / Y  
( Case No. CR-02-23628 
( SUPPLEMENTAL REPLY TO STATES 
( RESPONSE TO PETITION FOR POST 
( CONVICTION RELIEF. 
( 
( 
( 
( 
COME NOW, GREGORY LOUIS KELLY1 WITH THIS SUPPLEMENTAL REPLY TO THE STATES 
RESPONSE, to petition for Post-Conviction relief. 
In its answerl respondent asserted that the petition was barred by the 
Statute of Limitations. Petitioner replied that a notice of appeal had been 
timely filed and that petitioner has subsequently learned that a Remittitur in 
that appeal was issued in January 27th, 2005. This petition was given to 
prison authorities for mailing to the court on, or about, Jan 3, 2006- which 
date was within the one (1) year time limit specified in Idaho code section 
19-4902(a). A copy of the Remittitur is attached here to and incorporated here 
in by reference. 
Petitioner does not know on what date Prison Authorities mailed the 
Petition, but they deducted the postage for same on January 5/ 2006. Which was 
SUPPLEMENTAL REPLY TO STATES RESPONSE 
TO PETITION FOR POST-CONVICTION RELIEF Pg- 1 
also within the time limit. A copy of Petitioners receipt is also attached and 
incorporated herein by reference. 
Therefore, Petitioner timely filed the Petition and the state's claim to 
the contrary is without merit. 
Date thisJg day of h~& , 2006. 
Respectfully submitted. 
SUPPLEMENTAL REPLY TO STATES RESPONSE 
TO PETITION FOR POST CONVICTION RELIEF Pg. 2 
REMITTITUR 
NO. 30586 
I- k 3 i :  % j  ?(I05 
- - 
I 
, I  
I 
I 
1 
11 
L 
In the Court of Appeals of the State of Idaho 
STATE OF IDAHO, . 
- 
Plain tiff-Respondent, 1 1 
v. 
1 
1 
GREGORY LOUIS KELLY, ) 1 
Defendant-Appellant. 1 1 
1 
1 
1 
1 
TO: SEVENTH JUDICIAL, DISTRICT, COUNTY OF BONNEVILLE. 
The Court having announced its unpublished Opinion in this cause January 5 ,  
2005, which has now become hial ;  therefore, 
- 
 
I1 
I 
IT IS HEREBY ORDERED that t'he District Court shall forthwith comply with 
the directive of the unpublished Opinion, if any action is required. 
DATED this 27th day of January 2005. 
# 
q h  ihbpw) - 
Clerk of the C O U ~  of Appeals 
STATE OF DAHO 
cc: Counsel of Record 
District Court Clerk 
District Judge 
1, Stephen W. Kenyon, Clerk of the (2ourt of Appeals 
of the State of Idaho, do hereby certi 
above is a true and c:orreCt COPY of the 
entered in the above entitled Cause and no* On 
record ~n my office. \+wS- WITNESS my hand and the Seal of this Cou- 
S T ~ p ~ E N  W. KENTC: 
Deputy 
48 
/ '  
1 I 
PRAIRIE CORRECTIONAL FACILITY 
Trust Account Dedcrctiotz Receipt 
Page 1 
Narne: Kelly, Gregory L 
Facility ID: 71661ID 
Location: DA201L Scanner ID:PCF08854 
Trans. Type: M Deductio~~ Date: 0110512006 
Check Number : 
Comment: klAILROOM POSTGE - US MAIL LEGAL 
Total Amount of Deduction: 8.87 
Account 1 - Balance Prior to Deduction: 72.64 
Account 1 - Amount of Deduction: 8.87 
Account 1 - Balance After Deduction: 63.77 
Receipt #: 762323 
Form 2-5A 
CCAIPrairie Correctional Facility 
REQUEST FOR FUNDS 
This form must be completed and turned into casemanagement with a pre-addressed stamped 
envelope. Be sure t o  priQt clearly t o  insure all inforrnation is read correctly. 
PCF/DOC# -'j' ILL/ l r )  - .  Inmate Name: - 
- 
Amount Requested: 
To: 
CQOS /J i?a z44 / flue. Address: 
ma.: I Reason: n e e  A R C ~ L ? ~  b o c ~  dead l i n t _ _  
1- 7-0 6 . T h ~ n  K &U 
I understand that b y  signing this form I am authorizing the amount stated above to be withdrawn 
from m y  account. I further understand that approval of  this form does not give me authorization t o  
receive any items not  approved on the 9-1 02. 
Inmate Signature Inmate # Date 
,DO NOT WRITE IN THIS BOX 
/.- $ .d p 
/ri f ying inmate Date 
,A- 4.nproval: Denied: Reason: I 
nvoice # Uate: f -- 3--0-6 
Accountant Signature 
CCA/Prairie Correctional Facility 
REQUEST FOR FUNDS 
Form 2-5A 
This form must be completed and turned into casemanagement with a pre-addressed stamped 
envelope. Be sure t o  print clearly t o  insure all information is read correctly. 
Inmate Name: PCF/DOC# 7 /a / - Z J ~  H.U./Cell: DY?-UL 
Amount Requested: 
I To: 
Address: (m 
- 
Reason: f fl&/ Dedcr 211~ /-7-& --
Re,&- b L i , K ~ ? 4 h - ~ i / ~  
I understand that by signing this form I am authorizing the amount stated above to  be withdrawn 
from m y  account. I further understand that approval of this form does not give m e  authorization to  
n the 9-1 02. 
:/dbl-p Q 
Inmate # 
j-n3--&, - ,  
Date 
- 
---======--- 
DO NOT WRITE IN THIS BOX 
L 
Jasemanager signature verifying inmate 
/- p-6 
Date 
J.E.S. For: 
Gregory L. Kslly #71661 
NCCC-D-40 
Route 3 Box 22-100 
Newton, Texas 75966 
Defendant - Pro se 
IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT 
FOR THE STATE OF IDAHO, IN AXD P'OR THE COUNTY OF BONNEVILLE 
STATE OF IDAHO ) 
plaintiff ) 
) 
VS ) 
1 
GREGORY L. KELLY 1 
defendant 1 
) 
Case No. C K  U L  L ~ U - X L ,  
cvi"b;l!? - -
SUPPLEMENTAL REPLY TO 
STATES RESPONSE TO 
PETITION FOR POST 
CONVICTION RELIEF 
COMES NOW, GREGORY LOUIS KELLYtWITH THIS SUPPLEMENTAL REPLY 
TO THE STATES RESPONSE, to petition for Post-Conviction Relief. 
petition filed on this motion on March 28, 2006 with this 
court but it was mistaken for a notice of appeal and wrongly 
sent to the supreme court. This mistake just recently came to 
the petitioner's knowldge. The petitioner resubmitted this 
present motion for consideration by the court. 
In its answer, respondent asserted that the petition was 
barred by the Statute of Limi-tations. Petitioner replied that 
a notice of appeal had been timely filed and that petitioner has 
subsequently learned that a Remittitur in that appeal was issued 
on January 27th, 2005. This petition was given to prison 
authorities for mailing to the court on, or about,Jan. 3,2006. 
which date was within the one (1) year time limit specified in 
Idaho code section 19-4902(a). A copy of the Remittitur is 
attached here to and incorporated here in by reference. 
SUPPLEMENTAL REPLY TO STATES RESPONSE Pg. 1 
5 2  
petitioner does not know on what date Prison Authorities 
mailed the Petition, but they dsducted the postage for same on 
on January 5 /  2006. Which was also within the time limit. A copy 
of Petitioners receipt is also attached and incorporated herein 
by reference. 
, ,  
Therefore, Petitioner tim&ly filed the petition and the 
state's claim to the contrary is without merit. 
Dated this 12 day of July, 2006. 
Respectfully submitted. 
SUPPLEMENTAL REPLY TO STATES RESPONSE 
TO PETITION FOR POST CONVICTION RELIEF Pg. 2 
t -  t.l; U J 2005 
In  the Court of Appeals of the State of Idaho 
STATE OF IDAHO, 1 - 
Plaintiff-Respondent, ) 1 
v. 
1 
1 REMITTITUR 
GREGORY LOUIS KELLY, 
1 
1 NO. 30586 
Defendant-Appellant. 
1 
1 
\ 
j I 
1 
) 
TO: SEVENTH JUDICIAL DISTRICT, COUNTY OF BONNEVILLE. 
The Court having a-mnmced its unpublished Opinion in this cause January 5 ,  
2005, which has now become kidal; therefore, 
IT IS HEREBY ORDERED that the District Court shall fortllwith comply with 
ih.e directive of  ti^ i;npub!l&cd Qpicioii, if ailji is required. jii 
DATED this 27th day of January 2005. 
)Lph 1% 
- 
Clerk of the ~ou ; t  of Appeals 
STATE OF JDAHO 
cc: Counsel of Record 
District Court Clerk 
District Judge 
1, Stephen W. Kenyon, Clerk of the Court of Appeals 
of the State of Idaho, do hereby cedi 
above is a true and correct COPY of the 
- e n t e r e m  
- 
'tied cause and now on 
record ~n my office. 
WITNESS my hand and the Seal Of this ~ o u ~ ~ ~  
S ~ ~ p H E N  W. KCII';~: 
55 
ill 
DANE WATKINS JR. 
BONNEVILLE COUNTY PROSECUTING ATTORNEY , , . . , ; . .  ip: 
I 
Dan Bevilacqua 
Deputy Prosecuting Attorney 
605 N. Capital Avenue 
Idaho Falls, Idaho 83402 
Telephone: (208) 529-1 350 ext. 1348 
ISB #6323 
Attorney for Respondent 
IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT 
STATE OF IDAHO, COUNTY OF BONNEVILLE 
GREGORY LOUIS KELLY, ) 
) 
Petitioner, 1 Case No. CV-06-114 
1 
VS. ) MOTION TO VACATE 
) TRIAL SETTING 
STATE OF IDAHO, ) 
1 
Respondent. 1 
Respondent, State of Idaho, by and through the Bonneville Couilty Prosecuting 
Attorney's Office, inoves the Court to vacate the trial setting in this matter based on the fact of 
surprise in that the trial setting dated August 7, 2006 was the first notice to the State that there 
had even been a judge assigned to this matter. The State has been waiting to file a Motion for 
Summary Dismissal. That Motion for Summary Dismissal is being filed concurrently with this 
Motion to Vacate Trial Setting in anticipation that the Court will grant the Motion and avoid 
the necessity of a trial. Based on prior handling of post conviction matters, there is generally a 
status confereilce and more than 38 days notice of a trial date, so that the State can file the 
MOTIONFOR SUMMARY DISMISSAL; ALTERNaTIVELY, 
SUMMARY ADJUDICATION OF ISSUES I 
J:\PSTCONV\Kelly, Gregory\Motion to Vacate.doc 56 
appropriate inotion for summary dismissal and prepare for trial in the event the inotion for 
summary dismissal is not granted. 
DATED this /y day of August 2006. 
&-4, -7 
Dan Bevilacqua 
Deputy ~ r o s & u t i n ~  ~ t t o d -  
MOTIONFOR SUMMARY DISMISSAL; ALTERNBTIVELY, 
SUMMARY ADJUDICATION OF ISSUES 2 
J:\PSTCONV\Kelly, Gregory\Motion to Vacate.doc 57 
CERTIFICATE OF SERVICE 
I certify that I mailed, with postage prepaid, or caused to be hand-delivered a true 
and correct copy of the following document to be served on the following persons this 
day of August 2006. 
DOCUMENT: MOTION FOR SUMMARY DISMISSAL; 
ALTERNATIVELY, SUMMARY 
ADJUDICATION OF ISSUES 
PARTIES SERVED: Gregory Louis Kelly 
#71661-ID 
NCCC-D-40 
Route 3 Box 22 - 100 
Newton, TX 75966 
MOTIONFOR SUMMARY DISMISSAL; ALTERNZPTIVELY, 
SUMMARY ADJUDICATION OF ISSUES 3 
J:\PSTCONVU(elly, Gregory\Motion to Vacate.doc 5 
A 
AMENDED CERTIFICATE OF SERVICE < y f l \ , .  
, ,  
1 " a <  ! /c: ? ,- 
I certify that I mailed, with postage prepaid, or caused to be hand-delivered a true 
and correct copy of the following document to be served on the following persons this 
day of August 2006. 
DOCUMENT: MOTION TO VACATE TRIAL SETTING 
PARTIES SERVED: Gregory Louis Kelly 
#71661-ID 
Bill Clayton Detention Center 
2600 South Sunset 
Littlefield, TX 79339 
MOTION TO VACATE TRIAL SETTING 1 
59  
J:\PSTCONVKelly, Gregory\Motion to Vacate -- ~ m n d  COS.doc 
DANE WATKINS JR. 
BONNEVILLE COUNTY PROSECUTING ATTORNEY 8 , , - ,  ! -; ,. I , \(:: 
Dan Bevilacqua 
Deputy Prosecuting Attorney 
605 N. Capital Avenue 
Idaho Falls, Idaho 83402 
Telephone: (208) 529-1350 ext. 1348 
ISB #6323 
Attorney for Respondent 
IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT 
STATE OF IDAHO, COUNTY OF BONNEVILLE 
GREGORY LOUIS KELLY, 
) 
Petitioner, Case No. CV-06- 1 14 
1 
VS. 1 MOTION FOR SUMMARY DISMISSAL; 
1 ALTERNATIVELY, SUMMARY 
STATE OF IDAHO, 1 ADJUDICATION OF ISSUES 
1 
Respondent. 1 
Respondent, State of Idaho, by and through the Bonneville County Prosecuting 
Attorney's Office, moves the Court to dismiss Petitioner's post-conviction petition. Petitioner 
has no evidentiary basis to support his claims. Small v. State, 132 Idaho 327, 33 1, 971 P.2d 
1 151, 1 155 (Ct. App. 1999). 
Therefore, no genuine issue of material fact exists and the State is entitled to judgment 
as a matter of law. 
DATED this (9  day of August 2006. 
Dan Be ilacqua  
Deputy Prosecuting Attorney /" 
MOTIONFOR SUMMARY DISMISSAL; ALTERNaTIVELY, 
SUMMARY ADJUDICATION OF ISSUES 1 
J:PSTCONV\Kelly, Gregory\Motion Summ Dismiss.doc 
60 
CERTIFICATE OF SERVICE 
I certify that I mailed, with postage prepaid, or caused to be hand-delivered a true 
and correct copy of the following document to be served on the following persons this 
day of August 2006. 
DOCUMENT: 
PARTIES SERVED: 
MOTION FOR SUMMARY DISMISSAL; 
ALTERNATIVELY, SUMMARY 
ADJUDICATION OF ISSUES 
Gregory Louis Kelly 
#71661-ID 
NCCC-D-40 
Route 3 Box 22 - 100 
Newton, TX 75966 
MOTIONFOR SUMMARY DISMISSAL; ALTERNBTIVELY, 
SUMMARY ADJUDICATION OF ISSUES 2 
J:\PSTCONV\Kelly, Gregory\Motion Summ Dismiss.doc 61 
AMENDED CERTIFICATE OF SERVICE , ;itr *;'; ;;.I f 
I certify that I mailed, with postage prepaid, or caused to be hand-delivered a true 
and correct copy of the following document to be served on the following persons this 
A? day of August 2006. 
DOCUMENT: MOTION FOR SUMMARY DISMISSAL; 
ALTERNATIVELY, SUMMARY 
ADJUDICATION OF ISSUES 
PARTIES SERVED: Gregory Louis Kelly 
#71661-ID 
Bill Clayton Detention Center 
2600 South Sunset 
Littlefield, TX 79339 
MOTIONFOR SUMMARY DISMISSAL; ALTERNaTIVELY, 
SUMMARY ADJUDICATION OF ISSUES I 
J:\PSTCONV\Kelly, Gregory\Motion Summ Dismiss -- Amnd COS.doc 
62  
GREGORY LOUIS KELLY 7 166 1 
I-IOUSING UNIT E2-14 I 
BILL CLAYTON DENTENTION CENTER 
2600 S. SUNSET AVE. 
LITTLEFIELD. TX 79339 
IN TI-IE DISTRICT COURT OF  TIHE SEVENTI-I JUDICIAL DISTRICT OF  THE STATE OF  IDAI-10. 
IN AND FOR TI-iE COUNTY OF  BONNEVILLE. 
STATE OF IDAHO 
vs .  
Case No. CV-06- 1 14 
REPLY TO STATES MOTION 
FOR SUMMARY DISMISSAL 
GREGORY L. KELLY 
COMBS NOW. GREGORY L. KELLY. with this reply to the States Motion For Suml~mry 
Dismissal. In answering to paragraph ( I )  issues dealing with testiilloily at the prelimii~ary 
hearing, look at the preliillillary hearing Feb. 28, 2003 of Starla Borron testifies for the 
prosecutioil on pages 9.1 0 , l l  ,and 19. David Claibome testified on pages 32,33,and 15. 
Ms. Taylor testifies 011 pages 87,88, Micheal Harris preliminary minutes, Ms. Taylor's answer 
on page 38. 
Whell the prosecutor on pg.25, L. 5-8 recounts Stephanie Taylor's testilllolly she had 
know the defendant since she was 16. on pg.55 L. 22 of preliiiliilary illiilutes she actually stated 
she knew the defelldallt when she was 14. At the time that she was 14 the defendant was in the 
Colorado State Prison, she could not have knowi~ him. Witness tampering, see affadavit Johl 
Pirce,also private investigator worltillg on affidavits for Lacy Scouted, Jereilly Planli, Heather 
Cuilllinghaxll, Mike ICent, Brad Kelly, Roll Kelly, Eric Hinlcley, Tangee Kelly, also see 
defendant affidavit. 
IS the defense couilsel would ]lave caught the conflicting state~lle~lts made by tllc statc's 
witnesses, he co~lld have discredited their testimonies. 
Paragraph (2) If defense cou~lsel would have secured an iildepeilde~lt fii~gerprint expert it 
would of shown it wasn't the petitioners linger prints on the covering on the drugs for 
Novenlber 16, 2002 in the field next to the apartment. It would show who's liilgerpriilts that 
was on the the drugs. 
Trail C o ~ u ~ ~ s e l  failure to investigate possibilites oi'distenguishing exemplar Micheal 
I-Iarris voice intercepted tape and the voice of Ray Williaills it would show it was Iiay Williams 
voice ior September 13, 2002, It will show that all the detective lied and all state witnesses lied. 
SA. Hughes Yahon spoke with defeildailt I.C.C. (Idaho Con-ectional Center) and told defendant 
the car was wired and the recording was clear, had couilsel i~lvestigated and demonstrated that 
the defendants voice was not on the tape, nor were his fiilgerpriilts on the drugs or the potato 
chip bag, then the jury would not have found his guilt to be beyond a reasoilable doubt. 'They 
would have found him not guilty. 
Paragraph (3) IS the defense coui~sel would have read the P.S.I. to the petitioners ~llstead 
of letting the court ask if the petitioner had seen his P.S.I. Coillpeta~lt counsel would have 
discovered that the Pre-sentence Iilvestigator had prepaid his report on the wrong counts. The 
petitioner could not have reviewed his P.S.I. if it was based on charges that were dropped. 
Coillpetailt co~~ilsel could have inade sure the P.S.I. was bascd on the proper cou~lts and that the 
seilteilciilg Judge could lind a overdraft instead of relying on his lllelllory of someone else's 
P.S.I. report. 
Paragraph (4) The petitioner insisted on a trial by jury but defense coullsel threatened 
to wit11 draw from the case, but the .ludge reasigiled the case back to the saine attorney. and 
used racial slures and told the petitioner that he had to take the plea offer. The result of a trial 
would have beell different had the petitioner been allowed to have a trial by a jury. 
Paragraph ( 5 )  If trial cou~lsel had filed a notice of appeal and a rule 35 motion, the 
i-uling would have beell different. The defeildailt had no experience in the law. 
On Post Coilvictioil Relief state was dilliilg Post Coilvictioll for time barred procedural 
default, not on the illerits of the petition. Also state brought up 5 issues presented in the Post 
Collvictioll Relief, see page(1) for issues presented on Post Coilvictioil Relief. 
Paragraph (1) (3) (4) (5) (6) (7) (8) (12) (1 3) (14) (1 5)(19)(20)(22)(23) (24) (26) (27) 
(28) 
CONCLUSION 
Therefore, it is respectfully requested that State's Motion for Su~llillary Dismissal be 
denied and that the Evidentiary hearing scheduled on Oct.25,2006 at 8:30 all1 and should go 
forward. 
CERTIFICATE OF MAILING 
I I-IEREBY CERTIFY that on th 
Mailed a true and correct copy of the 
prison mail system h r  processing to the U.S. mail system to: 
~laintiff&~'~circle one) 
GREGORY L. KELLY l.D.O.C.# 71 661 
BILL CLAYTON DETENTION CENTER 
I-IOUSING UNIT E2- 14 1 
2600 S. SUNSET AVE. 
LITTLEFIELD, TX 79339 
IN THE DISTRlCT COURT OF THE SEVENTH JUDICIAL DISTRlCT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF BONNEVILLE. 
GREGORY L. KELLY, 
PETITIONER, 
VS. 
STATE OF IDAHO , 
RESPONDENT, 
) 
1 C ~ - O C ? -  114 
1 CASE NO. (5- 
1 
) AFFIDAVIT OF 
) 
1 GREGORY L. KELLY 
1 
) 
) 
STATE OF TEXAS ) 
1 
COUNTY OF LAMB ) 
GREGORY L. KELLY, after first being duly sworn upon oath, deposes and says as 
r0110ws: 
That I inalte this affidavit in support of GREGORY L. KELLY. Petition for Post- 
Collvictioil Relief Action. 
AFFIDAVIT OF GREGORY L. KELLY PAGE-1 
'rllat the Sollowing illforlllation is based upon my pcrsonal knowledge as Sollows: 
Sometime in 2004 D.E.A. Special Agent Chris I-luglls of Boise. Idaho, Joe Moussiau and 
Chris Yahon of Los Angeles D.E.A. set up an interview with me about othcr investigation aiter 
that co~lversatio~l we tallied about lily case. At that time S.A. Wughs asli me why didn't I ask to 
spcali with them as 1 stated to him 1 had no legal counsel at that time they wcre released by Judge 
or, just no legal co~ulsel at that time. I-lc stated that had 1 spolte with them 1 would not be loclted 
up. Everything they had on investigation was on Fiiiis White. We also talltcd about the change 
lor Sept. 13, 2002 of my, self and Milte I-Iarris. I-Ie said on thc stand and to my self lle never seen 
who was on the bike 1 asli if the informant Dave Claiborne was wired he said no. But the car 
was wired with a clear tape. That would have Iiay Williallls voice as I told illy attorney Marv 
Stuck that tape was never given to me or played for me. 1 aslt 111y legal counsel lor that tape and 
Bank Statelllellts or video from Bank of Anlerica on first St. I-le aslt why, 1 told him 11 would 
show that Ray Williallls was in Idaho and deposit the lllolley from that drug trallsactioll in. the 
bank a i d  that everyone had pointed out Mile  I-Iarris, on the bike that day, coilllllitted perjury the 
tape does have Ray Williams voice and on Oct. 16, 2002 it had Ray Williams telling the 
infornlmt Dave Claiborlle where to go. Also sollle time in 2003 Heather Cunningham was 
visiting another innlate at Bonneville, Coullty jail while Ron and Brad Icelly was visiting me and 
told me Finis White told her to point the finger at me. 1 would never get out and they would get 
no time if they said they got their drugs and lllolley from me witch they did not. I also asli lor 
fingerprints for a potato chip bag they fouild about 25 reet from the front door of the apt. I11 court 
they said I had 110 gloves 011 it have to have Finger prints it would show who the prints were on 
the bags and not lllille Stephine Taylor and Ray Williallls said I was sleep evcn at time ol'an-est 
I was asleep. I had no lillowledge of what Finis White and liay Williams were doing on 
Novenlber 17111, 2002, on the day I was charged with. Ray Willia~lls and Film White were not 
worliillg for me or with ille at that time. Also around the nliddle of Novenlber I saw Erick 
Hinltley and Jeremy I'lank at 1.S.C.I. at different times because of how we were housed and 
they both told me Detective I<im Marshall told them iS they just say they got all their drugs and 
lllolley fro111 me they would get all charges dropped, that 1 wrote i11 this affidavit is 100% true 
what I was told, and what I lu~ow for facts. 1 also had aslted for legal counsel to do lily dlrect 
appeal in person and by phone and he refused to do as I asli. Also lily legal coullsel Marv Stuclti 
said if I don't take the state deal he would withdraw, and he did. Judge Al~dersoll had him stay 
on. Which was a collflict of interest. I-Ie also told me if I don't sign the plea agreelllellt that I 
would have to go to trial on lily own or find new co~llsel ill  two days and the jurors would hang 
my black ass. Lacy Scouten also told me I<im Marshall and Michelle Mallard told her to say. 
that the drugs she had, had collie from me. She also said the drugs, slle had came from Fillis 
White, with his fillgerprillts on all the bags. Also Stephine Taylor said she was at the apartlllellt 
and saw Micheal Harris on the bike first. She was at work and caine home she was fired at least 
three mo11ths prior from Southwind Collvalescellt in Idaho Falls, Idaho. Mrs. Carol Dodge also 
doiilg an affidavit, over heard Michele Mallard threading Lacy Scoutell in phone collversatioll 
with Stephine Taylor and both Icim Marshal and Michel Mallard told her if she did not lie. they 
would give her tell years. 
All that I have written in this affidavit is 100% true. I tried to get the recording from I.C.C. oS 
Lacy Scouten. Its there for verification of what I've said and Clilltoil Bay and Associates I I~red a 
private investigator getting illore affidavits at this time from Lacy Scouten, Milie Kent, I-icather 
Cunningham, etc. 
1;nrther your aftidant snyeth naogbt. 
DATED THIS 18th DAY OF SEPTEMBER. 2006 
Subscribed And Sworn to before me this 18th day of' September 2006. 
IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF BONNEVILLE 
GREG KELLY, 
Petitioner, 
-vs- 
STATE OF IDAHO, 
Respondent. 
) 
1 
) Case No. CV-06-114 
1 
) 
) MINUTE ENTRY 
On September 27, 2006, State's motion for summary dismissal 
came on for hearing before the Honorable Richard T. St. Clair, 
District Judge, sitting in open court at Idaho Falls, Idaho. 
Mr. Tom McMinn, Court Reporter, and Ms. Marlene Southwick, 
Deputy Court Clerk, were present. 
Mr. Danny Clark appeared on behalf of the State. 
The Petitioner was not in attendance. 
Petitioner Greg Kelly did not request appointment of counsel. 
He has not requested to be transported to Idaho Falls for this 
hearing or for attendance by telephonic connection. Mr. ~elly has 
filed his written reply in opposition to State' motion for summary 
dismissal. 
Mr. Clark presented State's motion for summary dismissal. 
The Court will take the matter under advisement and issue an 
opinion as soon as possible. 
MINUTE ENTRY 
Court was thus adjourned. 
c : Prosecutor 
Greg Kelly 
H:Kelly.greg.pcme 
MINUTE ENTRY 
Gregory Louis lcelly #7 1 66 1 
B.C.D.C. E2-141 
2600 So. Sunset Ave. 
Littlefield, TX 79339 
' i l  5 IN THE DISTRICT COURT OF SEVENTH JUDlCEAL ~ I S ~ R I C T  OF 
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF BONNEVILLE 
GREGORY LOUIS KELLY ) 
Plaintiff ) Case No. CV-06- I 14 
v. ) 
MOTION AND AFFTD.AV!T FOR. 
DlSTRICT COURT OF ) ORDER OF REMOVAL & 
BONNEVILLE COUNTY ) TRANSPORT 
Defendant 
MOTION 
I Gregory Louis Kelly, the petitioner. in Pro Se, inoves this Court for an order causing the 
Rellloval and Transport of petitioner as llallled above from the Bill Clayton Detention Center. a 
GEO private prison, to an Idaho DOC facility for the purpose of being able to attend scheduled 
court hearings begillllillg 011 September 27, 2006 at 9:30 a.m. at the Bolllleville County 
courthouse before the Honorable Richard T. St. Clair. Plaintiff does not have coullsel at this 
time. Therefore, he needs to be present at the up coiniilg court hearings. 
AFFAIDAVIT I t 
STATE OF TEXAS ) 
COUNTY OF LAMB) ss: DECLARATION OF GREGORY LOUIS KELLY 
1, Gregory L. Kelly, under penalty of law of the State of Texas deposes and says: 
I .  1 am the petitioner in the above entitled cause. 
2. I ail1 currently incarcerated by the Idaho Departillellt of Corrections, out-of-state, at a GEO 
private prison. 
3. 1 all1 curreiltly incarcerated at Bill Clayton Detention Center located at 2600 S. Sunset Ave 
Littlefield, TX 79339 
4. 1 am currclltly serving a sentence based upon a conviction from the State Courts in Idaho. 
1 See1 it is illlperative that I be allowed To be present to represent nlyself 
My Commission Expires 
.June 18.  2008 
---.-- 
I-.".- 
SUBSCRIBED AND SWORN AND AFFIRMED TO 
BEFORE ME THIS 18"' day of September 2006 
My collllllissioll exuires on 
IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF 
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF BONNEVILLE 
I. PROCEDURE 
GREGORY L. KELLY, 
Petitioner, 
VS. 
STATE OF IDAHO, 
Respondent. 
In case CR-02-23628 Gregory Louis Kelly ("Kelly") entered into a plea bargain with the 
Case No. CV-06- 1 14 
MEMORANDUM DECISION 
AND ORDER 
State whereby he would plead guilty to Counts I1 and 111, Conspilacy to Traffick 
Methamphetamine under Idaho Code $ 5  37-2732B(a)(4)(A), 37-2732B(b) as outlined in the third 
amended information, in exchange for the State to dismiss Counts I, IV, V, VI, and VII. Kelly 
entered his guilty plea in a hearing on August 20,2003. A transcript of the hearing was provided 
for this case. On October 20, 2003, Judge Gregory Anderson sentenced Kelly to twenty years 
confinement on Count I1 (eight years minimum, twelve years indeterminate) and the same on 
Count 111, to be served concurrently. A judgment of conviction was entered on October 22,2003, 
which was subsequently amended on October 24,2003. Subsequently, Kelly filed a Rule 35 
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nlotion for relief and the Court denied it. Kelly then appealed to the Idaho Court of Appeals and 
his appeal was denied in a decision dated January 5,2005; Remittitur was entered on January 27, 
2005. 
On January 9,2006, Kelly filed a petition and brief for post-conviction relief along with 
letters from two friends and his parents, and his affidavit and an affidavit froin John Pierce, Jr. 
On February 3,2006 the State filed its answer. On February 22, 2006, Kelly filed a reply to the 
State's answer, a first supplemental reply on April 3,2006, and a second supplemental reply on 
July 26, 2006. On August 15, 2006, the State filed a motion for summary dismissal, or 
alternatively, for summary adjudication of issues. On September 27,2006, Kelly filed a reply to 
the State's motion and the Court heard oral argument from the State on its motion. Kelly did not 
request appointment of legal counsel. Kelly did not request to appear at the hearing in person or 
by telephone until after the hearing was held. Based on the record, this Court concluded that oral 
argument would not elucidate the issues to be decided more than the written briefs. 
Having considered the court record, the affidavits filed by the parties, and counsel's and 
Kelly's written and oral arguments, the Court issues the following decision on the pending 
motion. 
11. STANDARD OF REVIEW 
Summary dismissal pursuant to Idaho Code !j 19-4906(c) is the procedural equivalent of 
summary judgment under I.R.C.P. 56. Cowger v. State, 132 Idaho 68 1, 684,978 P.2d 241,244 
(Ct. App. 1999). The Idaho Court of Appeals recently articulated the standard applicable to a 
motion for the summary disposition of a post-conviction application as follows: 
An application for post-conviction relief initiates a proceeding which is civil 
in nature. State v. Bearshield, 104 Idaho 676,678,662 P.2d 548,550 (1 983); Clark 
v. State, 92 Idaho 827,830,452 P.2d 54,57 (1 969); Murray v. State, 12 1 Idaho 9 18, 
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921, 828 P.2d 1323, 1326 (Ct.App.1992). Summary dismissal of an application 
pursuant to I.C. 5 19-4906 is the procedural equivalent of summary judgment under 
I.R.C.P. 56. Like a plaintiff in a civil action, the applicant must prove by a 
preponderance of evidence the allegations upon which the request for post-conviction 
relief is based. I.C. fj 19-4907; Russell v. State, 11 8 Idaho 65,67,794 P.2d 654,656 
(Ct.App. 1990). An application for post-conviction relief differs from a complaint in 
an ordinary civil action, however, for an application must contain much more than "a 
short and plain statement of the claim" that would suffice for a complaint under 
I.R.C.P. 8 a ) l ) .  Rather, an application for post-conviction relief must be verified 
with respect to facts within the personal knowledge of the applicant, and affidavits, 
records or other evidence supporting its allegations must be attached, or the 
application must state why such supporting evidence is not included with the 
application. I.C. 5 19-4903. In other words, the application must present or be 
accompanied by admissible evidence supporting its allegations, or the application 
will be subject to dismissal. 
Idaho Code Section 19-4906 authorizes summary disposition of an 
application for post-conviction relief, either pursuant to motion of a party or upon the 
court's own initiative. Summary dismissal is permissible only when the applicant's 
evidence has raised no genuine issue of material fact which, if resolved in the 
applicant's favor, would entitle the applicant to the requested relief. If such a factual 
issue is presented, an evidentiary hearing must be conducted. Gonzales v. State, 120 
Idaho 759,763,8 19 P.2d 1159,1163 (Ct.App. 1991); Hoover v. State, 1 14 Idaho 145, 
146,754 P.2d 458,459 (Ct.App.1988); Ramirez v. State, 113 Idaho 87,89,741 P.2d 
374, 376 (Ct.App. 1987). Summary dismissal of an application for post-conviction 
relief may be appropriate, however, even where the state does not controvert the 
applicant's evidence because the court is not required to accept either the applicant's 
mere conclusory allegations, unsupported by admissible evidence, or the applicant's 
conclusions of law. Roman v. State, 125 Idaho 644, 647, 873 P.2d 898, 901 
(Ct.App.1994); Baruth v. Gardner, 110 Idaho 156, 159, 715 P.2d 369, 372 
(Ct.App. 1986). 
State v. LePage, 138 Idaho 803, 806-07,69 P.3d 1064, 1067-68 (Ct.App. 2003). 
In order to prevail in a post-conviction proceeding, the applicant must prove the 
allegations by a preponderance of the evidence. I.C. i j  19-4907; Stuart v. State, 11 8 Idaho 865, 
A claim of ineffective assistance of counsel may properly be brought under the post- 
conviction procedure act. Murray v. State, 121 Idaho 91 8, 924-25, 828 P.2d 1323, 1329-30 
(Ct.App. 1992). To prevail on an ineffective assistance of counsel claim, the defendant must 
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show that the attorney's performance was deficient and that the defendant was prejudiced by the 
deficiency. Hassett v. State, 127 Idaho 3 13,3 16, 900 P.2d 221, 224 (Ct.App. 1995); Russell, 1 18 
Idaho at 67, 794 P.2d at 656; Davis v. State, 1 16 Idaho 401,406, 775 P.2d 1243, 1248 
(Ct.App. 1989). To establish a deficiency, the applicant has the burden of showing that the 
attorney's represelltation fell below an objective standard of reasonableness. Aragon v. State, 114 
Idaho 758, 760,760 P.2d 1 174, 1 176 (1988); Russell, 1 18 Idaho at 67,794 P.2d at 656. To 
establish prejudice, the applicant must show a reasoilable probability that, but for the attorney's 
deficient performance, the outcome of the trial would have been different. Aragon, 114 Idaho at 
76 1, 760 P.2d at 1 177; Russell, 1 18 Idaho at 67, 794 P.2d at 656. 
111. ANALYSIS 
Kelly bases his application for post conviction relief on several grounds: (1) he was 
denied effective assistance of counsel, (2) he was denied due process, (3) he was denied his right 
against self-incrimination and a right to a trial, and (4) prosecutorial misconduct. 
1. INEFFECTIVE ASSISTANCE OF COUNSEL 
Kelly contends summary dismissal of his petition for post-conviction relief is improper 
because he presents sufficient evidence to raise genuine issues of material fact requiring an 
evidentiary hearing on his claims of ineffective assistance of counsel. Kelly claims his defense 
counsel failed to: impeach prosecution's witnesses with prior inconsistent statements, secure an 
independent expert on drug use, retain an independent fingerprint expert, investigate and verifE. 
whether it was Kelly's voice on State's tape recording, pursue defense of mistaken identity, 
pursue defense that Kelly was merely in attendance and was not involved in the crime in 
question, insure that Kelly's Miranda Rights were read prior to pre-sentencing investigation, 
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advise Kelly of all ramifications of guilty plea, investigate alibi defense, file pre-trial motions to 
suppress, and file notice of appeal. 
The State argues that summary dismissal is appropriate under I. C. 5 19-4906(c) because 
the affidavits and other documents filed by Kelly do not contain any admissible facts to establish 
his claims including his claim of ineffective assistance of defense counsel. The State further 
argues that his counsel, Marv Stucki ("Stucki"), made several strategic decisions with consent of 
Kelly during the preliminary hearing which cannot be second guessed in a post conviction relief 
proceeding. 
Kelly bears the burden of demonstrating that his trial counsel was ineffective. In Milbuvn 
v. State, 135 Idaho 701, 23 P.3d 775 (Ct.App. 2000), the Idaho Court of Appeals stated: 
To prevail on a claim for ineffective assistance, an applicant must show 
that the defense attorney's representation was deficient and that the deficiency was 
prejudicial. Strickland v. Washington, 466 U.S. 668,687, 104 S.Ct. 2052,2064, 
80 L.Ed.2d 674, 693 (1 984); State v. Roles, 122 Idaho 138, 144, 832 P.2d 3 1 1, 
3 17 (Ct.App. 1992). In order to meet the deficient performance prong of this test, 
an applicant must demonstrate that the attori~ey's conduct fell below an objective 
standard of reasonableness. Strickland, at 687-88, 104 S.Ct. at 2064, 80 L.Ed.2d 
at 693; Aragon v. State, 1 14 Idaho 758, 760, 760 P.2d 1 174, 1 176 (1 988). A 
demonstration of deficient performance requires that the applicant's evidence 
overcome a strong presumption that trial counsel's performance fell within the 
wide range of reasonable professional assistance. Id. ; State v. Leavitt, 1 16 Idaho 
285,291,775 P.2d 599, 605 (1989); Estes v. State, 11 1 Idaho 430,433-34, 725 
P.2d 135, 138-39 (1986). In evaluating an attorney's performance a court must 
endeavor "to eliminate the distorting effects of hindsight, to reconstruct the 
circumstances of counsel's challenged conduct, and to evaluate the conduct from 
counsel's perspective at the time." Strickland, 466 U.S. at 689, 104 S.Ct. at 2065, 
80 L.Ed.2d at 694. 
To satisfl the prejudice prong of the Strickland test, the applicant must 
establish that there is a reasonable probability that, absent counsel's 
unprofessional errors, the outcome of the trial would have been different. 
Strickland, 466 U.S. at 694, 104 S.Ct. at 2067, 80 L.Ed.2d at 697; Aragon, 114 
Idaho at 76 1,760 P.2d at 1 177. That is, the applicant must show that the 
attorney's deficient conduct "so undermined the proper functioning of the 
adversarial process that the trial cannot be relied on as having produced a just 
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result." Strickland, 466 U.S. at 686, 104 S.Ct. at 2063, 80 L.Ed.2d at 692-93; Ivey 
v. State, 123 Idaho 77, 80, 844 P.2d 706,709 (1992). It is not enough for an 
applicant to show that his counsel's performance might have been better and 
might have contributed to the conviction. Rather, the applicant must show actual 
unreasonable performance by trial counsel and actual prejudice. Estes, 1 1 1 Idaho 
at 434, 725 P.2d at 139. 
Milburn, 135 Idaho at 706,23 P.3d at 780 (emphasis in original). 
In the present case, and according to the above standard, Kelly fails to meet his burden on 
ineffective assistance of counsel. Kelly argues in his affidavit that Stucki failed to attack the 
credibility of witnesses at the preliminary hearing. Kelly submitted several letters from various 
people and an affidavit in his support. However, there is no evidence in this record to establish 
that such witnesses were not truthful. Further, unsworn letters are not admissible. 
Similarly, the affidavit of John Pierce is hearsay which is not admissible. For example, 
Pierce states: "I was interrogated by Kiln Marshall who told me . . . " and "Eric Hinckley was 
released on bond and told me . . . " Kelly pled guilty to the crime subsequent to the preliminary 
hearing and long before his scheduled trial. From the record, this Court sees no admissible 
evidence to show that Kelly was coerced into pleading guilty. 
Kelly argues that Stucki should have found an additional fingerprint expert and should 
have further investigated the authenticity of Kelly's voice on the State's tape recording. Because 
Kelly voluiltarily pled guilty to two charges. Stucki was foreclosed from presenting a defense of 
mistaken identity or presenting an alibi. There is no evidence that Stucki provided ineffective 
legal assistance based on these allegations. 
As to Kelly's claim based on a lack of a Miranda warning before a pre-sentencing 
investigation, Kelly does not provide the Court any evidence that he attempted to invoke this 
right. See State v. Curless, 137 Idaho 138, 144,44 P.3d 11 93, 1 199(Ct. App. 2002) (Curless was 
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not entitled to the warning because he did not claim the Fifth Amendment privilege and he did 
not fall under the two exceptions). 
Kelly further claims that Stucki gave ineffective assistance of counsel by threatening to 
withdraw if Kelly did not accept the State's plea bargain and failed to advise him of all of the 
ramifications of a guilty plea. Threats of withdrawal are insufficient for ineffective assistance 
claiiils where the defendant accepts a plea bargain and clearing acknowledges that he was not 
coerced into the plea bargain. See Hollon v. State, 132 Idaho 573, 576, 976 P.2d 927,930 
(1 999). In this case, Kelly fails to provide a transcript or other evidence that shows he attempted 
to show coercion or taint of his guilty plea. 
According to the audio recording of Kelly's change of plea hearing on August 20, 2003, 
the following exchange took place between Judge Anderson and Kelly: 
Judge Anderson: An information . . . charges you with at least seven counts 
including trafficking of methamphetamine . . . possession 
of methamphetamine. . . . As I understand it, you [Kelly] 
have agreed to plead guilty to counts two and three. . . . Is 
that correct? 
Yes. Kelly: 
Judge Anderson: Let me go over again the plea agreement. Did you review 
the terms of the plea agreement? . . . The plea agreement 
goes over all seven charges and then the State agrees to 
dismiss charges one and four through seven in exchange for 
your guilty plea on counts two and three. 
Judge Anderson: Is there anything that was overlooked that was not included 
in this agreement? 
Kelly: No. 
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Judge Anderson: Has anyone coerced you into entering into this plea 
agreement? 
. . . 
Kelly: No. 
Judge Anderson: Do you understand that . . . you will not be allowed to 
withdraw your guilty plea? 
Kelly: Yes, sir. 
Judge Anderson: Has anyone promise that I would be easy on you if you 
plead guilty? 
Kelly: No. 
Judge Anderson: Has anyone offered you or anyone close to ycu any kind of 
reward to get you to plead guilty, other than what is 
outlined here in the plea agreement to get you to plead 
guilty? 
Kelly: No, sir. 
Judge Anderson: Has anyone threatened or intimidated you, or anyone close 
to you, to get you to plead guilty? 
Kelly: No, sir. 
Judge Anderson: Is it fair to say that you are pleading guilty freely and 
voluntarily. 
Kelly: Yes, sir. 
Without any evidence that his plea of guilty was tainted in any way, Kelly fails to sustain 
his claim of ineffectiveness of counsel based on any threat or coercion. 
Kelly also claims that Stucki failed to file a pre-trial motion to suppress and notice of 
appeal. These claims are unsupported in the record. Kelly fails to prove that that he made these 
requests to Stucki and that Stucki refused his requests. Strategic or tactical decisions made by 
trial counsel are not to be second-guessed on review, unless those decisions are made upon a 
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basis of inadequate preparation, ignorance of the relevant law, or other shortcomings capable of 
objective evaluation. See Davis v. State, 1 16 Idaho 401, 775 P.2d 1243 (Ct.App. 1989). Kelly 
has not provided specific facts to show that Stucki's behavior fell below an objective standard of 
reasonable representation. Therefore, without any objective evidence in the record, such as an 
affidavit by another defense attorney, it would strain reason to see how Stucki provided 
ineffective assistance of counsel on these grounds based solely on Kelly's statements. 
Kelly argues that his claims for relief are distinguishable from Small v. State, 132 Idaho 
327,971 P.2d 1 15 1 (Ct.App. 1999) on which the State relies for summary dismissal. In Small, 
Small was charged and convicted of murder in the first degree, conspiracy to commit murder, 
robbery and conspiracy to commit robbery even though she was not present at the murder. Small, 
132 Idaho at 329,971 P.2d at 1153. Small filed for post-conviction relief based on an affidavit 
of her accomplice who testified at trial and then changed his story regarding Small's involvement 
in the crime after Small was convicted. Id., 132 Idaho at 330, 971 P.2d at 1154. The district 
court determined that Small's application should be summarily dismissed because the evidence 
was merely cumulative of other evidence presented at trial and because the evidence presented 
would not probably produce an acquittal. Id., 132 Idaho at 333,971 P.2d at 1157. The court of 
appeals affirmed summary dismissal since Small's additional evidence failed the third element of 
Drapeau. Id. 132 Idaho at 336, 971 P.2d at 1 160 (citing to State v. Drapeau, 97 Idaho 685, 551 
P.2d 972 (1976)). 
Under Drapeau, a motion based on newly discovered evidence must disclose (1) that the 
evidence is newly discovered and was unknown to the defendant at time of trial; (2) that the 
evidence is material, not merely cumulative or impeaching; (3) that it will probably produce an 
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acquittal; and (4) that failure to learn of the evidence was due to no lack of diligence on the part 
of the defendant. State v. Drapeau, 97 Idaho 685,55 1 P.2d 972 (1976). 
Unlike Small and Drapeau, Kelly pleaded guilty and waived his right to trial. Kelly's 
petition for post conviction relief fails because his affidavits do not contain admissible facts to 
support his allegations of ineffective assistance of counsel. 
2. DENIED DUE PROCESS 
Kelly argues that his due process rights were violated. In the case of a plea of guilty, 
Kelly argues that a violation of due process may be found when the guilty plea is either 
involuntary or not knowingly entered. State v. Lutes, 141 Idaho 91 1, 120 P.3d 299 (Ct. App. 
2005); State v. Rutherford, 107 Idaho 91 0 ,9  13,693 P.2d 1 1 12, 1 1 15 (Ct.App. 1985); Mabry v. 
Johnson, 467 U.S. 504, 508-09, 104 S.Ct. 2543,2546-47, 8 1 L.Ed.2d 437,442-43 (1 984). 
However, as described above, the transcript of the plea hearing establishes that Kelly's plea was 
made voluntarily and knowingly. 
Kelly also claims that Stucki committed a "fundamental error" and thereby violated his 
due process rights when he failed to object to errors in the Court's pre-sentencing investigation 
(PSI) report. Kelly claims that the pre-sentence investigator and Judge Anderson used the wrong 
counts as described in the PSI report. Kelly argues that this error is sufficient for a re-sentencing 
based on US.  v. Bartholomew, 974 F.2d 39 (5th Cir. 1992). In Bartholomew, the defendant was 
not given opportunity to review his PSI with his attorney prior to sentencing and was thus 
entitled to an evidentiary hearing, but not a resentencing. Id. at 42. 
Upon review of the information, the plea agreement, the PSI report, and the transcript of 
the sentencing hearing, there is no evidence that Judge Anderson used the wrong Counts in 
making his sentence. The PSI report refers to Counts I1 and I11 as "Conspiracy to Traffick - 
MEMORANDUM DECISION AND ORDER 10 
82 
Methamphetamine," but cites to Idaho Code 5 37-2732B(a)(3)(A) instead of Idaho Code 5 37- 
2732B(a)(4)(A) as properly indicated in Kelly's plea agreement, the information and the 
sentencing transcript. Again, there is no evidence that Judge Anderson was confused as to this 
incorrect citation or iinproperly sentenced Kelly. Therefore, this Court finds that Kelly was not 
denied his due process rights because of this typographical inconsistency and the State's motion 
should be granted. 
3. DENIED RIGHT AGAINST SELF-INCRIMINATION AND RIGHT TO A TRIAL 
Kelly argues that he was denied his right against self-incrimination and a right to a trial, 
However, Kelly gave up these rights when he chose to plead guilty. State v. Murphy, 125 Idaho 
456-57, 872 P.2d 71 9-20 (1994). Therefore, Kelly's claims on these grounds are baseless and 
must be denied. 
4. PROSECUTORIAL MISCONDUCT 
Kelly argues that prosecutorial misconduct was committed when "four witnesses received 
special [plea] bargains" from the State in exchange for giving false testimony against him. Kelly 
also argues that the prosecutors gave him false information and withheld other potentially 
exculpatory information. Kelly argues that under such circumstances he was coerced into 
pleading guilty and that such circumstances provide the basis for a re-sentencing based on United 
States v. Cohen, 171 F.3d 796 (3rd Cir. 1999). However, Kelly's petition and accompanying 
documents do not provide any admissible facts to support his argument. For example, there is no 
affidavit from any of these witnesses or co-conspirators stating that false testimony was given. 
In Cohen, the defendant pleaded guilty to some of the charges against him ( the charges 
related to tax evasion) while going to trial on others. Id. at 806. The Cohen Coui-t stated that his 
situation was extremely unusual and granted a re-sentencing because the trial court mis- 
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interpreted the relevant sentencing guidelines based on Col~en's truthfully admitting the conduct 
comprising the offenses. Id. Idaho trial courts do not have sentencing guidelines, so Cohen is 
not persuasive. 
Kelly's argument that the State withheld certain information is also not supported by 
admissible facts. First, it is unclear in his brief and affidavit what exculpatory information was 
withheld. Kelly argues that the State should have produced an audio tape recorded on September 
13, 2002 and photos from the WinCo parking lot, but Kelly does not state what specific facts 
these items would have provided, or how that they would be exculpatory. 
Second, Kelly has not shown how such omission prejudiced his plea bargaining process. 
The State has a duty to provide Kelly all potentially exculpatory material, whether requested or 
not. United States v. Agurs, 427 U.S. 97, 96 S.Ct. 2392,49 L.Ed.2d 342 (1976); State v. Brown, 
98 Idaho 209, 560 P.2d 880 (1977). However, this duty is imposed only if the evidence is 
exclupatory. State v. Simons, 112 Idaho 254,258, 73 1 P.2d 797,801 (Ct. App. 1987). The 
prosecution is not compelled to volunteer all information which may merely assist the defense in 
preparing for trial. State v. Horn, 10 1 Idaho 192, 6 10 P.2d 55 1 (1 980). 
Kelly claims that the omitted items perhaps could have provided him with ammunition to 
impeach the State's four witnesses or his alleged co-conspirators. However, the United States 
Constitution does not require the State to disclose material impeachment infol-mation prior to 
entering a plea agreement with the defendant. US. v. Ruiz, 536 U.S. 622, 629, 633, 122 S.Ct. 
2450,2455,2457, 153 L.Ed.2d 586,595,597 (2002). One of the reasons behind the Court's 
holding is that ''impeachment information is special in relation to the fairness of a trial not in 
respect to whether a plea is voluntary." Ruiz, 536 U.S. at 629, 122 S.Ct. at 2455, 153 L.Ed.2d at 
595. 
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In Simons, the defendant dragged her boyfriend to death after his hand was caught in the 
car's window as she was fleeing from him to her parent's house. State v. Simons, 1 12 Idaho 254, 
255, 73 1 P.2d 797,798 (Ct. App. 1987). A jail matron, an employee of the State, who booked 
Simons into jail following her arrest had knowledge that Simons was severely disoriented and 
had fresh injuries. Id. 112 Idaho at 257, 73 1 P.2d 800. Even though this information would have 
provided a strong defense to the criminal charge, the court found that this information withheld 
by the State did not substantially hamper Simons and her counsel in the plea bargaining process. 
Id. 112 Idaho at 259,73 1 P.2d 802. The Simons' Court upheld her sentence on appeal. Id. 112 
Idaho at 26 1, 73 1 P.2d 804. 
In the present case, even if Kelly could have stated what admissible exculpatory 
information was withheld by the State, according to Sinzons, this information likely would not 
have been sufficient to overcome Kelly's knowing and voluntary guilty plea and subsequent 
sentencing. A plea of guilty has the same force and effect as a judgment rendered after a full trial 
on the merits. Lockard v. State, 92 Idaho 813,451 P.2d 1014 (1969). Like the verdict of a jury it 
is conclusive as to the facts. The court is left with "nothing to do but give judgment and 
sentence." Id. at 818,451 P.2d at 1019, quoting Kercheval v. United States, 274 U.S. 220,47 
S.Ct. 582, 71 L.Ed. 1009 (1927). 
In short, this Court finds that there was no prosecutorial misconduct and that the plea 
bargaining process was not unfairly biased against Kelly. Therefore, Kelly's argument for relief 
on the ground of prosecutorial misconduct is unpersuasive and the State's motion should be 
granted. 
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1V. CONCLUSION AND ORDER 
Based on the foregoing, the Court concludes, and 
IT IS HEREBY ORDERED that the State's motion for summary dismissal is 
GRANTED. 
DATED this ' / day of October 2006. 
/ I RARD T. ST. CLAIR 
, E Z i x I c T J u D G E  
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CERTIFICATE OF SERVICE 
I hereby certify that on this f l  day of October 2006,I did send a true and correct copy 
of the foregoing document upon the parties listed below by mailing, with the correct postage 
thereon; by causing the same to be placed in the respective courthouse mailbox; or by causing the 
same to be hand-delivered. 
Greg Louis Kelly 
Housing Unit E2-14 1 
Bill Clayton Detention Center 
2600 S Sunset Ave 
Littlefield, TX 79339 
Dan Bevilaqua 
Deputy Prosecuting Attorney 
605 N. Capital Ave. 
Idaho Falls, ID 83402 
(First-Class Mail) 
(Courthouse Box) 
RONALD LONGMORE 
Clerk of the District Court 
Bonneville County, Idaho 
BY :% 
Deputy Clerk 
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Inmatc name: Grcgory Louis l<clly 
IDOC'No.: 71661 
Addrcss: Bill Clayto~l Detention Center zubb DEc - 5 1;: \T,: 08 
2600 S Sunset ,\&I I ) \ '  3 I,ittlelicld, 'TX 79339 \ , , y  \S \OH I \ i  ' ;  .  ) i < \ . ! i V  
Appellant 2 ' a I 
IN TI-IE DISTRICT COURT 01' TI-IE SEVENTI-I JUDICIAL DISTRICT 
()I; THE S l A T E  OF IDAL-10, IN AND FOR TI-IE COUNTY OF BONNEVILLE 
C; REGORY 1,OUIS KELLY ) Case No.:CV-06-114 
1 
I'etitioner, ) MOTION A N D  AI;FIDA\'II' k01t FEE 
) WAIVER (PRISONER) 
VS. 
1 
STATE OF IDAI-I0 
1 
Iicspondent, ) 
IMPORTANT NOTICE: Id~rho C'ode *\\' 3 I -3220A(,?)(c) requir-es /ha/ j30zr  JenJe L I ~ ~ I I  cozll~sel for 
llze counly .sheriff or. /lye ~ ~ ~ ~ ~ I I * ~ M Z L ' I Z I  o f  c o ~ ~ ~ e c l i o ~ ~ ,  I I ~ I ~ C I ~ ~ \ ] ~ I .  I ~ U V  u ~ / J / I ) ,  LI C O ~ J )  o f  //?is I ~ ~ O / ~ O I I  
( 1 1 1 ~ 1  ~rf f i~/~l i] i /  L I I I ~  1111~) olher doc~1nze171.~ filed il7 co1717ecl1o11 il'i/h ~1021r ~.eyues/ for ir~ar~~er. of fees. 
Y O ~ I  I ~ Z I S /  file pl.oof of  .cuc11 .service ir)i/h the cozirl irlher? you file lhis uffi~Ja\~i/. 
STA'TE OF IDAI-I0 1 
) ss 
County of BONNEVILLE ) 
/GREGORY LOUIS KELLY, 1 Appellant. asks to start or def'end this case without 
paying fees, and swears u~lder oath: 
1 .  'I'his is an action for (~jipe of ctrse) Appeal of dis~llissal of petition for post convlctlon 
relief. 
7 
-. I a111 unable to pay the court costs. I verify that the state~lle~lts made in this affidavit are 
true and correct. I u~ldersta~ld that a false state~lle~lt in this affidavit is pe~;jury and I could 
be sent to 1,rison for one (1) lo fourteen (14) years. The waiver paynlent does not prevent 
thc court from later ordering me to pay costs and fees. 
Motion and Affidavit for Fee Waiver (Prisoner) 
3 .  1 have attachccl to this al'lidavit a cuncnt statement 01'1lly iil~llate ~ C C O L I I I ( ,  certilied by a 
custodian 01' inmate accounts. that reilects the activity oS the account over my period of' 
incarccmtion or lbr the last twelve (12) months, whichever is less. I i~~lderstand that I all1 
not an iildige~lt prisoner. and will be recluired to pay all or part oC the court fees, iS I have 
l ~ a d  any SLLII~S in 11ly iil~llatc accou~lt d~lriilg the last twelve (1)  months or the period of 11ly 
incarceration, whichever is less 
Do not leave ilIly iterns blank. If crl?y llerlz ~ /ocs  no/ cl/ydy, 1ru"ile "N/il ". AAIINCI'~ ~l~/di l iOll~I  j~elges 
if rllor.e ,sl7Lice is ricedcd for any r.c.vponse. 
IDENTIFICATlON AN11 IIESIDENCE: 
Name: Gregory Louis lcelly Olher Names 1 have used: N/A 
Addrcss: BCDC, E-1 #115-B, 2600 S. Sunset Ave., Littlefield, TX 79339 
IIow long at tllat Address: 4 months l'l~one: N/A 
Date and place of birth: 2/4/68, Los Angcles, California 
Education coillpleted (years): I I 
Marital Status: Single Married Divorced Widowed Separated 
ASSETS: 
List all real property (land and buildings) owlled or being purcl~ased by you. 
Address City, State Legal Description Value Your 
Ey uity 
NIA 
List all other property owned by you and state its value. 
Description (provide descriptioil for each item) 
Cash: None 
Notes and Receivables: N/A Value: 
Vehicles: N/A Value: 
Bank/Credit UnioidSavings/Cl~eclti~lg Accounts: 
Bank Name: N/A Accoullt No. Value: 
Bank Naine: Account No. Value : 
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Stocl~sl~o~~ds/l~~~~cst~~~c~~ts/Certiii~~~tcs of Dcposit: NIA 
'l'ri~st Fi~ilds: N/A 
I<ctircment Acco~1ntslIRAs14O I (k)'s: N/c\ 
Cash Value Insurancc:N/A 
Motorcycles/l3oats/1<V7s/S~~o~~~~obi1es: NIA 
I:umiturc/Appliances: NIA 
.lewelrylanticlucs/Collcctibles: N/A 
'1'V's/Stereos/Co1~~puter~lElectronics: NIA 
'I'ools/Eclilipment: NIA 
Sporting GoodslGuns: NIA 
J-Iorses/Livestoc1~~I';1~1~: NIA 
Other (~le.scr~ihe): NIA 
EXI'ENSES: List all of your monthly expenses. 
1;spense I Monthly Pay~lleilt 
I<ent/I-louse Payment:N/A 
Vehicle Paymcnt(s):N/A 
Credit Cards: (list each acco~111t ~lulllber and ~llo~lthly payment): 
Card Name: N/A Account No.: Payment: 
Card Name: Accouilt No.: I'ay ment: 
Loans: (name of lender and reason for loan) 
Loans: N/A 
Loans: N/A 
Loans: N/A 
ElectricitylNatural Gas: NIA 
WaterlSewerlTrash: NIA 
I'hone: NIA 
Groceries: NIA 
Clothing: NIA 
Auto Fuel: NIA 
Auto Maintenance: NIA 
Motion and Al'fidavit for Fee Waiver (l'risoner) 90 I'age 3 of  4 
Auto 1nsurance:NIA 
Lif'e Insurance: NIA 
Medical Insurance: NIA 
Medical Expense: NIA 
Olher: NIA 
MISCELLANEOUS: 
I-Tow much call you borrow? NIA From Whom?N/A. 
Wllell did you file your last iilco~lle lax return'? 2000 Allloulll of Ref~uld? NONE. 
PEliSONAL 1iEFERENCES 
('These persons must be able lo verify inSormation provided) 
Willia~ll <elly 
20890 ICelly Lane, Perris, California 92570 
(95 1) 657- 1007 
38 years known. 
China Icelly 
157 Perou Street. Perris, California, 92570 
(95 1 )  443-3604 
38 years known 
SUBSCRIBED AND SWORN TO before me this day of f~/~!$,f\\%f .20~&. 
6 
(SEAL) 
Notary Public for 
My Commission 
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CERTIFICATE OF MAILING 
I .  Gl<DGOl<Y LOIJI S KELLY. DO l-IEREBY CERTIFY unclcr penalty of pe~;jury onder the 
laws 01-the Unitcd Stalcs of America that on the 29"' day 01' November. 2006. 1 mailed a true 
and correct copy o13thc Motion and Aftidavit for Waiver of Fees (l'riso11e1-), by placing said 
document in il l in t  class postage paid envelope w ~ d  epositing such into the illstit~~tiollal mail 
system (Mail Box Rule - USCS FED RULES AI'P PROC 4(c)(l) and Houston v. Lack, 487 
U.S. 266, 284 (U.S. 1988)) Ibr processing to the U.S. Mail syste~ll to: 
Idaho Attorney General 
P.O. Box 83720 
Boise, ID 83720 
Bonneville County Prosecutors Office 
605 North Capitol Avellue 
Idaho Falls, ID 53402 
SUBSCRIBED AND SWORN TO belbre me this clay of /d[i\il~ik( .20& 
(SEAL) 
~olar$hoblic for 
My Collllllissioll Expires: 
Motion and Affidavit for Fee Waiver (Prisoner) 
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Inmate namc: Gregory Louis l<clly 
lDOCNo.: 71661 
Address: Bill Clayton Deterltio~l Ccnter 
2600 S Sunsct 
l.ittlelield, TX 79339 
I'ctitioner 
IN '1'1 1E DISTRICT COURT 01; 'I'IIE SEVENTI-I .IUDICIAL DISTRICT 
01; 'fl-IE STATE OF IDAI-IO, IN AND FOIi TI-IE COUNTY OF BONNEVILLE 
GREGORY LOLJIS ICELI- Y ) ( '~ l se  No.: C:V-06- 1 14 
1 
I'etitioner, ) MOTION AN11 AI;FIDA\~I?. IN SLIPI'OR'I. FOR
) AI'POIN'TMENT OF COL~NSEL 
VS. ) 
) 
STATE OF IDAHO ) 
1 
Respondent, 1 
COMES NOW, Gregory Louis ICelly, Appellant in the above entitled matter and llloves this 
Honorable Court lo grant Appellant's Motion for Appointment of' Cou~lsel for thc reasons lllore 
lillly set forth herein and in the Afidavit in Support of Motion f'or Appoi~ltille~lt of COLII IS~~ .  
1 . Ap1)ellant is curre~ltly incarcerated within thc Ida110 Departnlent of Correctio~ls under the 
direct care, custody and co~~ t ro l  f Warden A.Y. Anderson, of the Bill Clayton Dete~ltioll 
Ccnter. 
2. The issues to be presented in this case may becollle to c o ~ ~ l p l c s  for the Appellant to properly 
pursue. Petitioner laclts the k~lowlcdge and sltill needed to represent himself. 
3 .  Appellant has required assista~~ce o~llpleti~lg these pleadings, as he was ~ulable to do it 
himself. 
93 
Motion and Affidavit in Support for Appointment of Counsel 
4. Other: 
DATED this 29th day of November, 2006. 
94 
Motion and Affidavit in Support for Appointment of Cou~lsel 
AFFIDAVIT IN SUPI'ORT FOli AI'YOINTMENT OF COUNSEL 
STATE OF IDAHO 1 
> ss 
County ol' BONNEVILLE ) 
Gregory Louis I<elly. alter first being ciuly sworn upon hislher oath, deposes and says as iollows: 
1 .  I a111 the Ai'liant in the above-entitled case; 
2. I am curre~ltly residing at the BCDC Correctional Insitution, Littlefield, Texas, under t l ~ e  
care. custody and co~ltrol of' Warden A. Y. Anderson, 
3. 1 all1 indigent and do not have ally f~111ds to hire private counsel; 
4. 1 a111 witllout bank accounts, stocl<s, bonds, real estate, or any other ibr~ll of real property; 
5 .  1 all1 unable to provide ally other for111 of security; 
6. 1 a111 u~ltrai~led in the law; 
7. If 1 all1 forced to proceed without counsel being appointed I will be unfairly handicapped 
in co~llpeting with trained and colllpetellt cou~lsel of the State; 
Further your affiant sayeth naught. 
WI-IEREFORE, Petitioner respectfully prays that this Honorable Court issue 
it's Order granting Petitioner's Motion for Appoi~lt~lle~lt of Cou~lsel to represent hislher interest, 
or in the alternative grant ally such relief to which it nlay appear the Petitioner is entitled to. 
DATED this 29th day of November, 2006. 
4 
SUBSCRIBED AND SWORN AND AFFIRMED to before me this day 
of h!,~~\\d , 2 0  (ja. 
,~IlllIl,,, 
blic d e  (State) 
&-?!cptp, HAYLEE KA~HER)NE FsEmH 
~ o ~ l l m i s s i o ~ l  expires: 1 1 - 1  ) /K/@ - 
June, 18,2008 
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CERTIFICATE OF MAILING 
I ,  G RlZGOIIY LOUIS KELLY, DO 11EREBY CER'TZFY ~~ i lde r  penalty of'pei:jury uilder the 
laws of the IJnited States of' Aillcrica that on thc 29'" day ofNovember, 2006, 1 mailed a true and 
correct copy ol'thc Motion and Affidavit for Al)pointment of Counsel, by placing said 
document in a lirst class postage paid cnvclope and depositing such into the iilstitutioilal illail 
system (Mail Box Rule - USCS 1:13D RIJLES AI'1' PROC 4(c)( l )  and Houston v. Lack, 487 
U.S. 266, 284 (U.S. 1988)) k)r processiilg to thc U.S. Mail syslcm to: 
Attomcy General 01' Idaho 
I'.O. Box 83720 
Boise, ID 83720 
Boilileville County I'rosecutors Oflicc 
605 North Capitol Avcnue 
Idaho 1:alls. ID 83402 
f 
SURSCRlBED AND SWORN TO hclbrc me this ,/j\iiay or&fi!&/zfb E( 
.20&. 
(SEAL) 
~otar4,bublic lbr -K (State) 
My Colllillission Expires: 0 // 6 /& 
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Motion and Arfidavit in Support for Appoiiltilleilt of Co~llsel  
Certificate 01' Mailing 
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Greg Louis l<elly 
lDOC # 71661 
Bill Clayton Detention Center 
2600 S Suilset 
Littleiield, TX 79339 
1N TI-IE DISTRICT COURT OF TI-IE SEVEN'TM JUDICIAL DISTRICT 
01: THE STATE OF IDAHO, IN AND FOR THE COUNTY OF BONNEVILLE 
GREG LOUIS KELLY 
APPELLANT 
VS. 
STATE OF IDAHO 
RESPONDENT. 
) Case No.:CV-06-114 
) S.C. DOCI<ET NO 1 
1 
) NOTICE OF APPEAL (POST 
) CONVICTION) 
1 
1 
TO: TI-IE ABOVE-NAMED RESPONDENT, Boilileville Couilty Prosecutors Office 
STATE OF IDA1-10, AND TI-IE PAR'TY'S ATTORNEYS, (appointed couilsel requested). 
STATE OF IDAI-10, PROSECUTING ATTORNEY AND TI-IE CLERIC OF TI-IE ABOVE- 
ENTITLED COURT: 
NOTICE IS I-IEREBY GIVEN TIHAT: 
I .  The above-named appellant appeals against the above-ilailled respoildellt to the 
Idaho Supreille Court fro111 the fiildiilg eiltered in the above-entitled action on the 19'" of October 
2006, the Iioilorable Richard T. St. Clair presiding. 
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2. '1'11at thc party has a right to appeal to thc Idaho Suprcmc ('ourt. and II IC  ~ l~~c tgmc~ l t s  or 
orders described in paragraph 1 above are appealable orders under and pursuant to Rule 1 l(a)(l) 
and 1 1 (c)( 1-1 O), 1.A.R. 
3. A preliminary statement of the issues on appeal, which the appellant then intends to 
assert in the appeal, provided any such list ol'issues on appeal shall not prevent the appellant 
Srom asserting other issues on appeal, islare: 
EVIDENTIARY HEARING IS HEREBY REQUESTED. 
The 7"' District Court has granted summary dis~llissal on my original petition for post 
conviction without either the court or the State having addressed many of the issues suppoi-ting 
it. 1 recluest that the Supre~ne Court of Idaho grant a review de novo of illy petition for post 
collvictioil relief as an integral part of this appeal of the dislnissal thereof. I coiltelld that both the 
state and the district court lnust respond to of the issues and facts alleged in illy petitioil, and 
lnay not dis~lliss the case without having effectively proven each illy lllaterial issues to be 
immaterial or untrue. Issues not responded to arc considered to be affirilled by the State as both 
Inaterial and true, as a matter of law, and the court is prohibited fiom inakii~g iiildiiigs on the 
i'acts without an evideiltiary hearing. No evidentiary hearing was held on lny petition. Soille of 
the material issues that were not addressed include: 
I - Iilsufiiciellcy of evidence to convict. 
2- 5"' Amendmeot violatio~ls in 131 interrogation, where 1 was not illfor~lled of lily right 
to relllain silent and have attorney present. 
3- Sentencing based upon erroneous and uildocuilleilted evidence where the judge took 
into collsideratioil PSlR allegatioils that are patently ulltruc and for which no evidence 
exists. 
4- Racial discriiniilatioil de~nol~strated by oflicials' statements, where the public 
defel~der assured the defeildallt that if he refused the plea agree~neilt as arranged, that 
the jury would convict me, as a black man. 
5-  Coerced coilfessioil and plea of guilty. 
6- Actual Iil~loceilce of the criines in question. I did not comlnit the criilles of which I 
have been found guilty. 
7- Court's r e f~~sa l  to hear evidence and testimony. I had hired private illvestigators to 
produce the necessary evidence and had i~lforined the district court that 1 would be 
able to provide it. I requested a tilne extension to allow the investigator to work, but 
the court dismissed without allowiilg me to bring the e~lidence to him. 
8- Provable ironclad alibi, whereby I was physically outside the state of Idaho at the 
time of the alleged crime. 
Of the five issues from lny original petition for post co~lvictio~l relief that the 7"' District 
Court did take into coilsideratioil in disillissiilg it, each is a material issue of fact based upoil 
violatioils of illy rights under the U.S. Collstitutio~l and the Coilstitutioil of Idaho, as well as 
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~ ~ n d c r  many stat~itcs and court rules. 111 each, thc district court's conclusions wcre arbitrarily and 
unreasonably ~nisaligncd with thc facts in his findings of fact, and the district court misconstrues 
the law in his conclusions of law, wherefore 1 collte~ld that this Court has jurisdictioil for review. 
Solllc examples of appealable lilldiilgs on issues include: 
1 - Absence 01' inel'i'cctive assistance of counsel. for precipitate withdrawal from lily case, 
~ ~ u ~ l l c r o u s  crrors. ignorance ofthe law and f'ailurcs to perform that violate 111y ~011stit~1tiollal 
rights to rcprescntation and to other procedural rccluirements. 'I'llc judge's decisions \yere not 
liildi~lgs 01' f'act. but were interpretations ol'various laws and nlles over w111ich the Idaho Supreme 
Court rctaius right oi'rcview. 'l'hc district court erroneously denied this issue. I-Ie also failed to 
take illto consideration each of the speciiic ways in which counsel was ineffective. cach one of 
which would have co~lstituted individual violati011 of my right to counsel. 
2- Denial of Due l'rocess of Law and Ful~daillclltal Error in lily trial and sentencing. 
3- l<nowing and Voluntary issues ol'the plea of'guilty, in testiillolly at hearings, waiver of right 
to trial and in the 131 infoullation process. 
4- Failed to recognize and corrcct thc witlless tampering, bribcry and coercioll as prosecutorial 
misconduct. Iillplicit with this is the fact that nlaterial allegatioils by these \vitncsses are false, 
~vhile others are contradictory alllollg themselves. 
5 -  Prosecutor withheld evidence that would have cleared ille of the charges by reiiising to 
produce tapcs produced by hidden micropl~one ON Septeinber 12,2002 and other occaisions. 
(a) Did the district court err in dismissing the appellant's Petition for Post 
C:onviction Relief'? " YES. :I: 
4. There is a portion of the record that is sealed. That portion of the record that is sealed 
is the Pre-Sentence Investigation Report (l'S1). 
5 .  7'11~ appellant requests the preparatioil of the entire reporter's standard transcript as 
defined in I.A.R. 25(a). The appellant also requests the preparation of the followillg pol-tions of 
the reporter's transcript: 
(a) The Stattus and/or Prclimii~ary Hearings held on Deceinber 2, 2002; Deceinber 13, 
2002; Deceinber 23, 2002; January 10, 2003, January 29. 2003; February 2. 2003. 17ebruary 28. 
2003 and 
(b) The Evideiltiary Idearing held on (DATE OF HEARING). 
6. 'The appellant requests the standard clerk's record p~u-suant o I.A.R. 2S(b)(2) 
The appellant requests the followiilg docuilleilts to be included in the clerk's record, in additioi~ 
to those autolllatically included ullder I.A.R. 28(b)(2): 
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(a) Any Oriel's or memorandums, Lilcd or loclged, by the statc, the appellate, or the 
court in support oil or in opposition to, the dislllissal of the Post Conviction ['etition; 
(b) Any illotioils or responses, inclucling all attachincnts, affidavits or copies of 
transcripts, iiled or lodged by thc state, appellant or the court in support of, or in opposition to, 
the dislllissal ol'lhe Post Conviction Petition; and 
(c) (ANY ITEMS FROM TI-IE UNDERLYING CRIMINAL CASE OF 
WI-IICIT THE COURT TAICES JUDIClAL NOTICE. NOTE: UNLESS 
SI'ECIFICALLY ASICED FOR, TI-IE PORTIONS OF THE 
IJNDERLYING RECORD WI3ICH THE DISTRICT COURT TOOIC 
JUDICIAL NOTICE OF WON'T BE INCLUDED IN TI-IE RECORD.) 
(Appellant notes that since he has no access to these documents, he is physically unable to find 
out page llulllbers or other references by which to reduce the portion ol'the rccord that 11c needs 
I-[e requests fill1 reproduction, in the interests oljustice to allow him to prcpare his case on 
appeal.) 
- PSI Report a i~d  all associated doculllents (the copy of the PSI could be censored 
by the court, with clear explallatiolls ol'anything that is deleted and the reason f'or 
excluding that information. This will allow ine my right to face my accusers, while 
helping to meet the court's obligation to protect sensitive data lilte witnesses' addresses); 
transcription of the trial of Michael Jordan Harris, in the suilllller oS2003. cvhich coiltains 
clirect testillloily of iillloceilce; copies o l  the official fiilgerprint analysis report froin 
the potato chip bag said to have colltailled the drugs that were illaterial evidellce in this 
case, which would deillo~lstrate that I never touched that bag, as was alleged before the 
jury; audio recorded police undercover surveillance tapes of conversations between 
Michael .Jordan I-Ixris and informant David Clayborne of September 13, 2002 and 
between Eric Hillkley and David Clayborile of October 1, 2002, which will de~llo~lstrate 
that 1 was not iilvolved in the drug sales alleged during those encounters, for which I was 
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accused and convicted; illotioils to withdraw and court orders grailtiilg ~~ithdra\va1 by 
public defenders Cindy Campbell and Marvin Stucky demonstrating violatioils oSlny 
right to counsel; plus all of the brick. statements, affidavits. memorandum opiilioils or 
decisioils in illy criilliilill and illy post-coi~victioi~ cases. 
Note: Much of'tl~c evidence to support illy coillplaiilts 011 appeal coilsists of 
afiidavits and physical cvideilce that my aioreincntioncd investigator is in thc process of 
finding and providing at this time. 'She precipitatcd dismissal ol'illy ~~etit ioll  prevented 
their being brought illto an cviclentiary hcaring on thc petition. and 1 no\-v recluest that 1 bu 
perinitted to add them to thc rccord on appeal, in the Si~turc. 
7. I certify: 
. (a) I hat a copy of this Notice of Appeal has been served on the reporter; 
(b) That the appellant is exempt li.0111 paying the estiinated fee for the preparation of 
the record because the appellant is indigent. (Idaho Code $9 3 1-3220, 3 1-3220A, I.A.R. 24(e)); 
(c) 'rhat there is no appellate liling See since this is an appeal in a crimi~lal case 
(Idaho Code 9 s  31-3220, 3 1-3220A. 1.A.R. 23(a)(8)); 
(d) 'I-hat arrangements have beell made with Boilileville County, \vho will be 
respoilsible for paying for the reporter's transcript, as the client is indigent, Idaho Code $ 9  3 1- 
3220, 3 1 -3220A. I.A.R. 24(e); 
?. (e) 1 hat scrvice has beell illade upoil all parties that arc required to be served. 
pursuant to 1.A.R 20. 
DATED this ,a 9 day of r-lo u ,20&. 
u C f i 2  a. /ti 
Appellant 'J ' 
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CERTIFICATE OF MAILING 
I ,  GREGORY KELLY. DO IlGREBY CERTIFY under penalty ol'pe~-jury ~ulder the laws of the 
IJnitcd States oi' A~nerica that 011 thc 29 day of'Novembcr, 2006, 1 illailed a true and colrcct copy 
of'tl~o Notice of Appeal on l'ost Conviction by placing said document in a first class postage 
paid envelopc and depositing such illto the il~stitutiollal illail systenl (Muil Box Rzlle - USCS FED 
RULES AI'P I'IIOC 4(c)(l) and I-Iouston v. Lacli, 487 U.S. 266, 284 (U.S. 1988)) for processing 
to the IJ.S. Mail system to: 
Ileputy Attorney Genel-a1 
Criminal Division 
P.0. Box 83720 
Boise, ID 83720-001 0 
Coiunty I'rosecuting Attorney 
605 North Capitol Avenue 
Idaho Falls, Idaho 83402 
SUBSCRIBED AND SWORN TO before me this O$n day of h j ~ l ~ ~ i f l  /w( 
.20&. 
Public, Smte of Texas 
Commissior~ Expires 
Notice of Appeal Post Coilviction 
Certificate of Mailing 
~ota#l'ublic for 7% (State) 
My Coillillissioil Expires: 
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Inmate name: Gregory Louis ICelly 
IDOC No.: 71061 
Acldrcss: Bill Claytoll Detention Centcr 
2600 S Sunset 
I,ittlcfield, TX 79339 
Appellant 
IN TI-IE DISTRICT COURT 01' TI-IE SEVENTII JUDICIAL DISTR1C'17 
0 1 :  THE STATE OF IDAIIO, IN AND FOR 'HIE C'OUN1-Y OF BONNEVILLE 
GREGORY I,OIIIS KELLY ) Case No.: CV-06-114 
1 
Petitioner, ) ORDER AN11 WAIVEII FOR PREPAID FEES 
) (I'IIISON ER) 
vs. 1 
STA1'E OF IDAHO 
1 
Respondent, ) 
I laving reviewed the [s ] Appellant's Motion and AfGdavit lor Fee Waiver. 
00 I% HIS COURT ORDERS a partial fee of $9 -5'5 l l l ~ ~ s t  be paid. 
[ ] TI-IIS COURT DENIES the waiver because thc Conl-t finds the applicant is not an indigent 
17risoner pursuant to Idaho Code $ 3 1-3220A. 
DATED this day of 
City, State. Zip: I 17acsimiIe 
+ Date D Deputy Clerk 
Order for Waiver of Prepaid Fees 103 Page 1 of 1 
Illillate name: Gregory Louis Icelly 
11JOC No.: 71661 
Addrcss: 13ill Clayton Dctcntion Ccnter 
2600 S Sunset 
Iiittlefield, TX 79339 
Petitioner 
IN TI-IE DISTRICT COURT OF TIIE SEVENTI-I JIJDICIAL DISTRICT 
01: TI-IE STA'lT OF IDAI-10, 1N AND FOR TI-IE COUNTY OF BONNEVILLE 
GREGORY LOIJIS KELLY ) Case No.:CV-06-1 14 
) 
Petitioner, ) ORDER GRANTING MOTION FOR 
) APPOINTMENT OF COUNSEL 
1 
1 
1 
) 
Rcspondcnt, 1 
) 
IT IS I-IEREBY ORDERED that the Petitioner's Motion for Appoi~ltilleilt of 
Couilsel is granted and (attorney's name), a duly liccnsed attorney in the State of Idaho, is hereby 
appointed to represent said defeildant in all proceedillgs involving the post conviction petition. 
104 
Order Granting Motion for Appoi~ltillent of Couilsel 
Gregory Louis I<clly. IDOC #7 1 66 1 
BC'DC, E- 1 # 1 15-B 
2600 S. Sunset Avenue 
Littlelield. 'l'X 70339 
December 19, 2006 
IN TIIE DIS'I'IIICT COURT OF TI-IE SEVENTH JUDICIAL DISTRICT 01;' TI-IE 
STATE OF IDAHO, IN AND FOR T I E  COUNTY OF BONNEVILLE 
GREGORY LOUIS KELLY 
I'ETITIONER/APPELLANT CASE NO.: CV-06- 1 14 
VS. 
STATE OF IDAHO 
RESPONDENT MOTION TO RECONSIDER DENIAL OF 
WAIVER OF PREPAID COURT FEES 
ON APPEAL OF DENIAL OF 
POSTCONVICTION 
Gregory Louis lcelly, petitionerlappellai~t pro se in the above-entitled matter, hereby moves this 
court to recoilsider its order requiring that 1 pay a twenty-five dollar ($25.00) partial fee on nly 
Appeal of Dcnial of Post-Conviction Petition. Your honor, I a111 ii~digent with no nleans 
whatsoe\~er of paying this or any fees, including no prison job, as there are none available. I 
haw not been, nor do 1 anticipate receiving any nloney from any other sources, either. 
'Therefore, 1 all1 depeildant on the prison systenl even for the most-basic hygiene itellls and 
needs. 1 am not married so that lily spouse's inconle is not a factor, and 1 doil't own ailythiilg, as 
is indicated in the standard Indigence Form (Prisoner) that 1 subnlitted along with my Notice of 
Appeal. 1 an1 still awaiting a certified stateillellt of my innlate account from the private prison 
company (GEO - lnter~~ational, BCDE Correctional Center) that has me in its cell-space, and I 
rccluest that the court grant a time extension for rile to send that statenlellt along to the court, 
whenever the corporate oftice provides it. 
Meanwhile, 1 contend that I am effectively indigent. 1 hereby declare that 1 do not even have the 
first twenty-five dollars that the court requires of ine at this time, and cannot expect to have any 
nlore nloney in the S~~ture for ally other court costs that iliay arise or might be customary. I 
contelld that I have a riglit to have illy case reviewed with all the necessary evidence and 
documents, in spite o f ~ l l y  lack of money, in the interests of justice. I an1 iimocent of the cllarges 
for which 1 was convicted and sentenced. My petition coiltaiils conlplaints coilceriling illy trial 
and sentencing that denlollstrate a wrongful conviction against me, the violatioil of illy 
constitutional rights to due process of law, to be free from racial discrimination, to have effective 
legal counsel represent me, to have witnesses brought in illy defense. and other violatiolls of 
rights under the Constitution of the United States and the Constitution of the State of Idallo. 
When I have had the chance to prove these issues to be true, they will constitute genuine issues 
that would justify relief. 
Your I~onor, 1 respectfi~lly ask yo11 to please recoilsider your order Sor partial payment, because 
cli~ite simply and ho~~cstly. I do not have the Silllds to pay and have no other sources available to 
11112. I ask you to I-econsider your Order oSDeceinber 6, 2006, and waive ally fees in this case. 1 
l~ereby certify that the inSonnation above is true and complcte to the best ol'my knowledge. 
I<espectfully submitted this 26"' day of December. 2006. 
CERTIFICATE OF A4AlLING 
1, Gregory Louis ICelly, PetitionedAppellallt in this matter. hereby certif~i that 1 have served a 
copy ol'this Motion to liecollsider Denial oSFee-Waiver on the parties llailled below, by placing 
a truc copy thereoi'in the Prison Mail Systenl for delivery by the U.S. Postal Service. 
ETITIONERJAI'PELLANT PRO SE 
1 Z/Z ?/0 L 
DATE 
SIGNED AND SWORN BEFORE ME TI-IIS Ja day of h ) E ( r w 0 0 6 .  
NOTARY PUBLIC: 
EXPIRATION DATE: 6 \ . n( Lb25- 
IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF 
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF BONNEVILLE 
GREGORY L. KELLY, 
Petitioner, 
VS. 
STATE OF IDAHO, 
Respondent. 
Case No. CV-06- 1 14 
ORDER DENYING MOTION TO 
RECONSIDER PARTIAL FEE FOR 
CLERK'S RECORD 
Pending before the Court is petitioner's "motion to reconsider denial of waiver of prepaid 
court fees on appeal of denial of post conviction" filed on January 3,2007. Having considered 
the motion and lack of evidence as to petitioner's inmate account, the Court concludes, and 
IT IS HEREBY ORDERED that the motion is DENIED. 
DATED this /<day of February, 2007. 
DISTRICT JUDGE 
ORDER 
CERTIFICATE OF SERVICE 
I hereby certify that on this 13 day of February, 2007,I did send a true and correct 
copy of the foregoing document upo; the parties listed below by mailing, with the correct 
postage thereon; by causing the same to be placed in the respective courthouse mailbox; or by 
causing the same to be hand-delivered. 
Greg Louis Kelly 
Housing Unit E- 1 # 1 15-B 
Bill Clayton Detention Center 
2600 S Sunset Ave 
Littlefield, TX 79339 
Dan Bevilaqua 
Deputy Prosecuting Attorney 
605 N. Capital Ave. 
Idaho Falls, ID 83402 
(First-Class Mail) 
(Courthouse Box) 
RONALD LONGMORE 
Clerk of the District Court 
Bonneville County, Idaho 
By: 'h.4 
Deputy Clerk 
ORDER 
APR. 5. 2 0 0 7  4 : 3 4 P M  G E N  C R I M D I V  
LAWRENCE G. VVASDEN 
Attorney General 
State of ldaho 
STEPHEN A. BYWATER 
Deputy Attorney General 
Chief, Criminal Law Division 
JESSICA M. LORELLO, ISB #6554 
Deputy Attorney General 
P.O. Box 83720 
Boise, ldaho 83720-001 0 
(208) 332-3544 
IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF BONNEVILLE 
GREGORY LOUIS KELLY, ? CASE NO. CV-06-1'14 
Petitioner-Appellant, ! ISC DOCKET NO. 33773 
\ 
v. 
STATE OF IDAHO, 
Respondent- j 
I OBJECTION TO MOTION 
TO PROCEED IN FORMA 
I PAUPERIS 
COMES NOW, the Respondent, State of Idaho, by and through the 
undersigned attorney and hereby objects to the Petitioner's ("Kelly") Motion to 
Proceed In Forma Pauperis dated April 3,2007 ("Motion"). 
Kelly filed a petition for post-conviction relief on January 9, 2006. This 
Court denied the petition on October 19, 2006. Kelly appealed and filed a Motion 
and Afi'idavit for Fee Waiver on December 5, 2006. The Court ordered Kelly to 
pay a partial fee of $25.00. (Order and Waiver for Prepaid Fees filed December 
7, 2006.) Kelly filed a Motion to Reconsider Denial of Waiver of Prepaid Court 
Fees on Appeal of Denial of Postconviction on January 7, 2003 ("Motion to 
Reconsider"), in which he "declared" he did not "have the first twenty-five dollars 
OBJECTION TO MOTION TO PROCEED IN FORMA PAUPERIS - I 
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that the court requires of me at this time, and cannot expect to have any more 
money in the future for any other court costs that may arise or might be 
customary." This Court denied Kelly's Motion to Reconsider on February 15, 
2007. 
On February 26, 2007, the Idaho Supreme Court issued an order 
conditionally dismissing Kelly's appeal for failing to pay the $25.00 fee ordered by 
this Court. Kelly, through appointed counsel, filed a response and affidavit 
indicating counsel's efforts to obtain a copy of Kelly's inmate "account status." 
Kelly has now filed the instant Motion asking this Court to allow him to proceed in 
fonna pauperis and "vacate the Conditional Dismissal such that the appeal can 
proceed ." Kelly's motion should be denied for several reasons. 
First, Kelly's current motion to proceed in forma pauperis is essentially a 
motion to reconsider a motion to reconsider as this Court has already denied 
Kelly's request to proceed in forma pauperis and has denied a previous request 
to reconsider this determination. T h e  state is unaware of any authority, and Kelly 
has cited none, that allows him to file a motion to reconsider a motion to 
reconsider. 
Second, Kelly should not be permitted to avoid paying court fees by /. 
spending all of his money, and then renewing his motion to proceed in forma 
pauperis. Kelly's claims of indigency are belied by the inmate transaction log 
attached to his motion. According to Kelly's inmate transaction log, he had 
$68.82 in his account when this Court ordered him fo pay a partial fee of $25.00 
on December 7, 2006. When Kelly filed his motion to reconsider on January 3, 
OBJECTION TO MOTION TO PROCEED lN FORM PA UPENS - 2 
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2007, he had $151.12 in his inmate account, which was reduced to $51.12 on 
that same day as the result of a $100.00 "cash release" for his "son's Christmas 
gift." Contrary to the assertions made in Kelly's Motion to Reconsider, Kelly had 
sufficient funds to pay the $25.00 fee, even after the withdrawal. 
Also contrary to Kelly's assertions in his Motion to Reconsider, it appear; 
that Kelly does indeed have a "prison job  or some other source of income as 
indicated by the "payroll semi-skilled" deposit$ in his account on the following 
dates: 9/12/06 ($50.83), 10/13/06 ($42.00), 11/7/06 ($44.00), 1/3/07 ($33.25), 
1/10/07 ($12,50), 2/14/07 ($27.50), and 3/9/07 ($30,00). In addition, Kelly has 
received three deposits totaling $500.00 from outside sources (William and 
Barbara Kelly) even though he claims he has no outside source of money. 
(Motion to Reconsider, p.1.) One of those deposits in the amount of $200.00 
was made December 12, 2006 - just five days after the Court ordered Kelly to 
pay a $25.00 fee. 
Further, contray to his assertion in the instant motion, Kelly has not 
demonstrated he is indigent. Kelly has instead demonstrated he has no intention 
of following the Court's order. He has not been honest with the Court regarding 
his financial status and it appears he has chosen to spend the majority of his 
money in the commissary rather than on paying the $25.00 partial fee needed to 
pursue the appeal he deemed so important in his first motion to reconsider. 
(Motion to Reconsider, p.1 ("I contend that I have the right to have my case 
reviewed with all necessary evidence and documents, in spite of my lack of 
money, in the interests of justice. 1 am innocent of the charge for which I was 
OBJECTION TO MOTION TO PROCEED IN FOAM4 PA UPERIS - 3 
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convicted and sentenced. . . .When I have had the chance to prove these issues 
to be true, they will constitute genuine issues that would justify relief.") Indeed, 
since the Court first ordered Kelly to pay the $25.00 partial fee, Kelly has spent 
$230.83 in "commissary sales." Kelly also spent $68.40 on a "catalog order 
[from] Jack L. Marcus, Inc.," $10.00 on a phone card, and $100.00 on a 
Christmas gift: for his son. Furthermore, contrary to his assertion in the Motion, 
he does not "owe[] the correctional facility $2.38. " (Motion, p.2.) Rather, his last 
purchase -from the commissary - was $2.38. 
In sum, Kelly's inmate account started with a balance of $68.82 the day 
this Court ordered him to pay the $25.00 partial fee, and reflects deposits of 
$340.64 and expenditures of $409.23 since that same date. This hardly 
demonstrates that Kelly cannot afford a $25.00 fee. 
Even if this Court decides to grant Kelly's motion and allow him to proceed 
in forma pauperis, it is without jurisdiction to "vacate the Conditional Dismissal" 
issued by the Idaho Supreme Court. While an order allowing Kelly to proceed in 
forma pauperis may ultimately have that effect, the Court cannot grant that 
portion of the relief Kelly requests. 
For the foregoing reasons, the state respectfully asks this Court to deny 
Kelly's Motion to Proceed in Forma Pauperis. 
DATED this 5" day of April 2007. 
~ e ~ h &  Attorney General 
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CERTIFICATE OF MAILING 
I HEREBY CERTIFY that on this 5th day of April 2007, 1 caused two true 
and correct copies of the foregoing OBJECTION TO MOTION TO PROCEED IN 
FORMA PAUPERIS by causing a copy addressed to: 
MOLLY J. HUSKEY 
DEPUTY STATE APPELLATE PUBLIC DEFENDER 
to be placed in the State Appellate Public Defenders' basket located in the Idaho 
Supreme Court Clerk's office. 
q u t y  Attorney General 
OBJl%CTION TO MOTION TO PROCEED IN FORMA PA UPERIS - 5 
113 
0 4 / 1 0 / 2 0 0 7  1 0 : 5 3  FAX 208  3 3 4  STATE APPELLATE PD e 
MOLLY J. HUSKEY 
State A pellate Public Defender 
State o P Idaho 
I.S.B. # 4843 
7 APR 10 P1  156 
SARA 6. THOMAS 
Chief, Appellate Unit 
I.S.B. # 5867 
3647 Lake Harbor Lane 
Boise, ldaho 83703 
(208) 334-271 2 
IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT 
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF BONNEVILLE 
GREGORY LOUIS KELLY, ) 
\ 
Petitioner-Appellant, $ DCt. Case No. CV-06-114 
\ 
v. 
STATE OF IDAHO, 
j MOTION TO WITHDRAW 
1 MOTION TO PROCEED 
1 IN FORMA PAUPERIS 
Respondent. 
1 
) 
1 
Appellant, Gregory Louis Kelly, by and through the undersigned attorney, moves 
this Court for an order withdrawing the Motion to Proceed In Forma Pauperis filed on 
April 3, 2007. This motion was meant to be filed with the ldaho Supreme Court. 
DATED this 1 oth day of April, 2007. 
State ~ppel ldte Public Defender 
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04/10/2007 10:53 FAX 208 334 
-- . .- STATE APPELLATE PD 
CERTIFICATE OF MAILING 
I HEREBY CERTIFY that I have this loth day of April, 2007, caused a true and 
correct copy of the foregoing MOTION TO WITHDRAW MOTION TO PROCEED IN 
FORMA PAUPERIS to be hand delivered to Attorney General's mailbox at Supreme 
Court for: 
KENNETH K. JORGENSEN 
DEPUTY A-TTORNEY GENERAL 
P.O. BOX 83720 
BOISE, ID 83720-0010 
A I c 
HEATHER R. CRAWFORD 
Administrative Assistant 
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IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF BONNEVILLE 
GREGORY LOUIS KELLY, 1 
) CLERK'S CERTIFICATION 
Petitioner/Appellant, ) OF EXHIBITS 
) 
VS. ) Case No. CV-2006-114 
) 
STATE OF IDAHO, 1 Docket No. 33773 
) 
Respondent. ) 
STATE OF IDAHO 1 
1 
County of Bonneville 1 
1, Ronald Longmore, Clerk of the District Court of the Seventh Judicial District of the State of 
Idaho, in and for the County of Bonileville, do hereby certify that the foregoing Exhibits were marked for 
identification and offered in evidence, admitted, and used and considered by the Court in its 
determination: 
Brief and Affidavit in Support of Petition for Post Coilviction Relief, filed 1/9/06 
Memorandum in support of Motion for Summary Dismissal, filed 811 5/06 
And I further certify that all of said Exhibits are on file in my office and are part of this record on 
Appeal in this cause, and are hereby transmitted to the Supreme Court. 
IN WITNESS WHEREOF, I have hereunto set my hand and affixed the seal of the District Court 
* /i. 
this / J  day of April, 2007 
RONALD LONGMORE 
Clerk of the District Court 
CLERK'S CERTIFICATION OF EXHIBITS - 1 
IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF BONNEVILLE 
GREGORY LOUIS KELLY, ) 
PetitionerIAppellant, ) CLERK'S CERTIFICATE 
) 
VS. ) Case No. CV-2006- 1 14 
STATE OF IDAHO, Docket No. 33773 
) 
Respondent. 1 
STATE OF IDAHO 1 
Couilty of  Bonneville 
1 
1 
I, Ronald Longmore, Clerk of the District Court of the Seventh Judicial District ofthe State of 
Idaho, in and for the County of Bonneville, do hereby certify that the above and foregoing Record in the 
above-entitled cause was compiled and bound under my direction and is a true, correct and co~nplete 
Record of the pleadings and documents as are automatically required under Rule 28 of the Idaho 
Appellate Rules. 
I do further certify that all exhibits, offered or admitted in the above-entitled cause, will be duly 
lodged with the Clerk of the Supreme Court along with the Court Reporter's Transcript (if requested) and 
the Clerk's Record as required by Rule 3 1 of the Idaho Appellate Rules. 
IN WITNESS WHEREOF, I have hereunto set my hand affixed the seal of the District Court this 
Lkh day of April, 2007. 
RONALD LONGMORE 
Clerk of the District Court 
CLERK'S CERTIFICATE - 1 
IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF BONNEVILLE 
GREGORY LOUIS KELLY, ) 
1 
PetitionerIAppellant, ) CERTIFICATE OF SERVICE 
1 
VS. 
STATE OF IDAHO, 
Respondent. 
) Case No. CV-2006-114 
) 
) Docket No. 33773 
) 
1 
, \Jd 
I HEREBY CERTIFY that 011 the -ip day of W 0 0 7 ,  I served a copy of the Reporter's 
Transcript (if requested) and the Clerk's Record in the Appeal to the Supreme Court in the above entitled 
cause upon the following attorneys: 
State Appellate Public Defender 
3647 Lake Harbor Lane 
Boise, ID 83703 
Attorney General's Office 
Statehouse Mail, Room 2 10 
700 West Jefferson 
Boise, ID 83720 
by depositing a copy of each thereof in the United States mail, postage prepaid, in an envelope addressed 
to said attorneys at the foregoing address, which is the last address of said attorneys known to me. 
RONALD LONGMORE 
Clerk of the District Court 
CERTIFICATE OF SERVICE - 1 
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